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President's Message 


ON TO SAN FRANCISCO! The City of a Thousand Delights— 
the Golden Gate of the West—beckons you to attend the greatest of all 
annual conventions of the Federation. 

More than two hundred individual reservations have already been 
made, and those who have not yet made their reservations should be sure 
to do so immediately. The Fairmont, the most beautiful hotel with 
the finest service, is our headquarters, and the staff of that hotel and your 
Federation Convention Committee under the leadership of Al DesChamps 
are all set to make your visit to San Francisco a memorable one. 

George Woodliff, Executive Vice President, and I have just returned 
from a trip to San Francisco and Los Angeles where we discussed last 
minute preparations for your comfort and entertainment. Al DesChamps, 
although confined to the hospital for the past several months, has, with 
the assistance of his gracious and charming wife Marion, prepared a pro- 
gram which I am sure will meet with the wholehearted approval of man, 
woman and child. 

On our way to the West Coast, we stopped in Chicago where we con- 
ferred with Charlie Robison, Editor of the Quarterly, Bob Luce, Secretary- 
Treasurer, and Bob Rooney of the Ways and Means Committee. Bob has 
made arrangements for a tour of the West by railroad and bus en route 
to and returning from the convention. Those who are planning to travel 
by rail and are desirous of seeing some of the grandeur of the West should 
contact Bob immediately. 

In San Francisco George and I called on Al and Marion DesChamps at 
the Stamford Hospital. We found Al in good spirits and both of them en- 
thusiastic about the convention. Later we had an opportunity to lunch 
with some of our members at The Fairmont. George Hartwick, Dick Boyd, 
Trescott Long, Arthur Sugden and Charlie Umland were among those 
present. Al DesChamps has designated George Hartwick as Vice Chairman 
of the Convention Committee, and the enthusiasm with which we were 
greeted and the interest taken by everyone augurs well for a successful con- 
vention. I have now received word that Al is home from the hospital and 
is in hopes of returning to his office in the near future. 

When we arrived at Los Angeles, we were met at the airport by Sid 
Moss and his lovely wife May. Sid gave a luncheon in our honor at the 
Stock Exchange Club to which all of the Southern California members of 
the Federation were invited. All but three responded. We had a thorough 
discussion of the hopes and aims of the Federation and I am sure that 
we can continue to count on the wholehearted support of our California 
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group in all Federation matters. Sid and May Moss were perfect hosts. 
Their hospitality outdid that of the famed Southern hospitality and, as 
they put it, it was only a sample of what our members attending the 
convention can expect. 

The convention program will formally begin on Wednesday, August 
20, at the opening luncheon with a welcome from the Honorable George 
Christopher, Mayor of San Francisco. Former Ambassador James S. 
Kemper, recipient of last year’s Federation Award, will present this year’s 
Award to the new recipient, who will be announced later. The ladies 
will be treated to a fashion show after the luncheon, while the business 
session will consist of addresses on “‘New Horizons of Liability,’’ mod- 
erated by Dean William L. Prosser of the University of California Law 
School at Berkeley. A cocktail party and buffet supper will close the first 
day’s activities. 

On Thursday, August 21, a Trial Tactics Panel will be featured, with 
a California Justice presiding. Thursday afternoon will be devoted to 
sightseeing, with a cocktail party later in the evening, followed by dinner 
and dancing at Bimbo’s 365 Club. 

Friday morning’s business session will include such topics as ‘‘Investi- 
gation of Fraudulent Claims,’’ ‘‘Municipal Tort Liability,”’ “Policy Cov- 
erage,” and “Discovery of Policy Limits.’’ The Friday luncheon will 
feature Senator William F. Knowland of California as guest speaker. 

The business session Friday afternoon will provide a discussion of 
“Traffic Court Procedure,’”’ followed by Federation business matters and 
the election of officers. 

The President’s Reception Friday evening will be followed by the 
annual banquet and dancing. 

Each of you should make every effort to attend our forthcoming con- 
vention. You will be richly rewarded in the educational program provided, 
and by the warmth of friendship from your fellow-members. 


CALIFORNIA HERE WE COME! 


Sincerely yours, 
J. HARRY LABRUM 


Footnote To Success 


Philathea College on June 26, 1958 in New York City conferred on 
our distinguished President the honorary degree of Doctor of Humanities. 
This is a most fitting honor for one who has devoted himself to his profes- 
sion and civic affairs. If you have not met our congenial, dynamic and 
versatile president, the San Francisco convention is your golden oppor- 
tunity.—ED. 
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The Congress Looks at Insurance 


By DONALD P. Mc HuGH * 


ts HAS a special interest in the business 
of insurance. Few businesses so vitally affect the lives of so many people. 
It is, in truth, a business affected with a public interest, and exercises a 
powerful influence upon national trade and commerce. 


The tremendous dollar volume of insurance premiums alone commands 
the close attention of government officials. The total life, property and 
casualty insurance premium volume for 1957 was approximately $26 
billion. This represents over 8% of our current national income. Certain 
industries report that over 20% of their total wage cost is composed of 
insurance premiums and pension and welfare benefit contributions. The 
Senate Antitrust and Monopoly Subcommittee will have as one of its para- 
mount concerns the cost of insurance. 

There is scarcely a family or a business in the land that is not the 
beneficiary, directly or indirectly, of the vast flow of funds injected into 
the stream of the national economy through the payment of insurance bene- 
fits. It has been said that all insurance is essentially social in its ends. It con- 
tributes to stability in the social order and satisfies the wish for security. 
In some cases, the desirable goals of insurance are of such over-riding im- 
portance that Government through social insurance programs seeks to 
provide basic minimum safeguards against the exigencies of old age, unem- 
ployment, and similar social problems. Insurance has such far-reaching 
implications that Congress has a duty to see that the private insurance 
industry promotes a dynamic free enterprise economy by providing maxi- 
mum benefits at the lowest cost. 

Thirteen years have now elapsed since the 79th Congress passed Public 
Law 15,1 generally referred to as the McCarran Act, which declared that 
the continued regulation and taxation of the business of insurance by the 
States is in the public interest. The federal antitrust laws were made 
“applicable to the business of insurance to the extent that such business 
is not regulated by State law.” In the legislative history of this Act Con- 


* Counsel, Senate Antitrust and Monopoly Subcommittee. Speech delivered before 
the American Management Association, New York City, May 6, 1958. 
159 Stat. 33, 15 U.S.C.A. §1012-1015, approved March 9, 1945. 
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gress made clear it would require the States to make a strict accounting of 
their stewardship. Ten years was deemed a reasonable time for the opera- 
tion of this experiment before Congress would seek to measure and appraise 
its efficiency. 

‘The plenary power of Congress under the commerce clause of the 
Constitution to regulate insurance was enunciated by the Supreme Court 
in the South-Eastern Underwriters case.* In enacting Public Law 15, 
the Congress was loath to upset the historic pattern of State regulation. 
However, Congress did not abdicate its authority over interstate commerce 
in insurance. Indeed, it expressly retained the application of its business 
regulatory statutes in those areas where the States did not choose to regu- 
late. And, with reference to certain activities universally condemned by the 
antitrust laws, the Sherman Act was made applicable irrespective of State 
law. 

The history of the debate in the halls of Congress on the bills leading 
to Public Law 15 makes abundantly clear that Congress was making a 
conditional grant of authority to the States, and that if this authority was 
not exercised in a manner which best served the public interest, Congress 
would reconsider its action. It seems clear that when Congress passed the 
McCarran Act, it intended to re-examine the situation at a later date and 
legislate if necessary to bring insurance under suitable public control. 
Senator Joseph C. O’Mahoney, one of the conferees, said in the Senate de- 
bate: “‘I interpret this to be a clear statement that if the States do not regu- 
late, the power of Congress to regulate is clearly enunciated.” 


In the July 1948 issue of the American Bar Association Journal, Sena- 
tor Pat McCarran forcefully asserted Congress’ authority and duty over 
insurance when he declared: 


“Congress is not bound by any specific rules. Its power to act is 
unlimited. It probably will not act further in this field, so long as it 
is satisfied the public interest is being served and protected; but any 
event, or series of events, which leads the Congress to the conclusion 
that the public interest requires regulation, will lead almost certainly 
to the imposition of such regulation. Whether Congress reasserts its 
jurisdiction over the field of insurance will depend, not upon the 
degree of State regulation, nor even upon the degree of good faith in 
State regulatory efforts, but upon the effectiveness of State regulation 
in protecting the public.” 


On February 5, 1958 the Senate approved a resolution which ° 


authorized the Antitrust and Monopoly Subcommittee to proceed with 
an extensive program for the coming year, including a general study of the 
business of insurance. The Senate thereby set the stage for conducting the 


9322 U. S. 533, 88 L. Ed. 1440, 64 S. Ct. 1162 (1944). 
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kind of inquiry which would reveal whether Public Law 15 has fulfilled 
its purpose. Senator O’Mahoney was designated by the Chairman of the 
Antitrust and Monopoly Subcommittee, Senator Estes Kefauver, to pre- 
side over this study. At the direction of Senator O’Mahoney, the staff has 
developed several major areas of inquiry which I will attempt to describe 
in broad outline. 


In 1954, under the chairmanship of Senator William Langer, this 
Subcommittee conducted hearings in Kansas and North Carolina covering 
tie-in sales of life, health and accident insurance with so-called small loans. 
In a report published in 1955 the Subcommittee recommended, among 
other things, that the investigation continue through additional staff 
study and State-by-State public hearings. Senator Estes Kefauver desig- 
nated Senator Langer to act as chairman of a special subcommittee, and 
hearings were conducted in Montgomery, Alabama, in September, 1957. 
The staff of the Subcommittee has been in close touch with the Texas in- 
surance department in its consideration of this tie-in problem. Plans are 
being formulated for a continuation of this important study by Senator 
Langer. 


Public investigations of the insurance industry over the past 100 years 
by legislative committees have materially aided the growth and develop- 
ment of the insurance business. Certain of these investigations bear wit- 
ness to the general good that results from subjecting a major industry to 
searching public scrutiny in a fair, objective, and penetrating manner. 
They truly served the general welfare, and despite the dire fear expressed 
at the outset of these inquiries, industry spokesmen acknowledged that the 
industry itself was a major beneficiary. Probably most of you are familiar 
with the justly celebrated Armstrong and Merritt investigations in New 
York, and the T.N.E.C. investigation under the direction of the United 
States Senate. 


Finally, we should keep in mind the series of events which led to the 
enactment of Public Law 15. Based upon a complaint by the Attorney 
General of Missouri, a comprehensive investigation was undertaken by the 
United States Department of Justice. It was this study which led to the 
filing of the now famous South-Eastern Underwriters case,2 charging 
violation of the federal antitrust laws. This case focused public attention 
upon various types of monopolistic practices in the insurance industry. 
When Public Law 15 was enacted, the way was opened for the adoption 
by the States of laws designed to correct such practices. 

It is particularly timely that the Senate should be re-examining the 


9322 U. S. 533, 88 L. Ed. 1440, 64 S. Ct. 1162 (1944). 
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insurance industry now that the Supreme Court is considering the meaning 
of the crucial language in Public Law 15. The Supreme Court is presently 
determining whether the Federal Trade Commission has jurisdiction under 
the Federal Trade Commission Act to proceed against allegedly unfair and 
deceptive advertising in commerce by health and accident companies.* As 
noted, the McCarran Act provides that the Sherman, Clayton and Federal 
Trade Commission Acts “‘shall be applicable to the business of insurance 
to the extent that such business is not regulated by State law.’’ The question 
presented is whether this law is to be construed as divesting the Commis- 
sion of jurisdiction over false and misleading advertising in connection 
with the interstate sale of insurance upon the mere enactment of State laws 
prohibiting such practices within the boundaries of the States involved. 
The Commission had attacked certain advertising as false despite State 
laws which generally prohibit false and misleading advertising. In its brief 
before the Supreme Court, the Government argued that the F.T.C. had 
jurisdiction, despite the McCarran Act, if the States merely passed general 
prohibitory laws which are similar in purpose and not inconsistent with 
the federal laws. It was then argued orally that if the States did not 
implement these laws by some positive or formal enforcement action, the 
Commission was not ousted from jurisdiction. 

The insurance companies maintained that the Congress intended to 
deny the application of the federal antitrust laws in any case where the 
State has enacted legislation. They argued that Congress did not intend 
there be a court determination whether such State laws were being enforced 
or how effective, in fact, the regulation was. Once the law appeared on 
the books, the field was preempted by the States. 

If the Supreme Court holds in favor of. the insurance companies, 
Federal antitrust jurisdiction in the insurance field will be sharply curtailed. 
Forty-one false advertising cases have been filed by the Commission in its 
broad attack upon advertising in the health and accident field. If the 
Commission obtains a favorable ruling in the Supreme Court, it may ex- 
pand its investigation of insurance into other types of unfair and dis- 
criminatory trade practices. A Supreme Court holding adverse to the 
Commission will probably bring pressure for revision of the McCarran 
Act. In any event, if the Court rules that the mere enactment of State 
legislation constitutes regulation, and that the adequacy or effectiveness of 
such regulation cannot be challenged by the Federal Government, then 
there is a special obligation upon the Congress to review all phases of 
State insurance regulation to determine whether such regulation is serving 
the public interest. On the other hand, a ruling in favor of the Commission 


“Nos. 435 and 436, argued in Supreme Court, 26 L.W. 3289 (April 15, 1958); 
F.T.C. v. Am. Hosp. and Life Ins. Co., 243 F. 2d 719 (C.A. 5th, 1957); F.T.C. v. 
National Cas Co., 245 F. 2d 883 (C.A. 6th, 1957).° 
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would in no-wise diminish the need for re-examining the insurance in- 
dustry in the light of ten years experience under the McCarran Act. How- 
ever, it should be noted that the cases before the Court raise no issue con- 
cerning the effect of Section 3 (b) of the McCarran Act, which was spon- 
sored by Senator O’Mahoney, and which reserves to the Department of 
Justice, irrespective of State law, the right to attack boycotts, intimidation 
or coercion. Based on the authority of this section, the Department of 
Justice has brought cases involving (1) the burial insurance field; (2) the 
tie-in of mortgage loans to hazard insurance; (3) illegal boycotts by agents 
in Cleveland and New Orleans. 


Historically, the philosophy of insurance regulation by the States has 
undergone several changes. Prior to the early 1900's, the pattern of regula- 
tion closely followed the view of the classical economist that pure competi- 
tion should be retained in order to preserve and protect the public interest. 
Insurance regulation was designed to prevent mergers and cooperative rate 
practices in order to protect the consumer. Legislation prior to the 1900's 
attempted to preserve a severely competitive environment for insurance by 
imposing anti-compact laws, anti-rebate laws and anti-discrimination laws 
on insurance activities. However, this early philosophy of pure competi- 
tion gave way to a philosophy of modified competition. Experience with 
State regulation disclosed that customary economic price determinants in 
a free market do not operate effectively with respect to insurance. Since 
the basic purpose of the insurance institution is to guarantee the perform- 
ance of future contingent financial obligations, companies could not be 
permitted to expire by the force of competition. Financial solvency is the 
foundation of public confidence in the private insurance mechanism. The 
many insolvencies which resulted from the enforcement of this early 
legislation and from its unrestrained competitive environment shook the 
industry and led to the current philosophy of State regulation. 


Within the past fifty years the basic philosophy of regulation has 
shifted to one of restrained and controlled competition by means of con- 
trols on rates, policy forms, financial structure, and company practices. In 
this sense, insurance regulation has been drifting toward the basic philoso- 
phy developed for other regulated industries. 

Two philosophies of rate regulation have developed. In life insurance, 
rates are controlled indirectly by reserve valuation laws which prescribe as- 
sumptions as to mortality and interest. However, the maximum rate to 
be charged to policyholders is established in the competitive environment of 
the market place. In contrast, the property and casualty insurance rates 
are directly controlled by the regulatory authority based upon filed loss 
experience, expense, and other supporting information. This has the effect 
of making the legal rate the maximum rate. It is contemplated that com- 
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petition will operate to produce rates below the maximum. The efficacy of 
State techniques in auditing statistical data and challenging its sufficiency 
is crucial to the efficient working of such a system. It is in the latter area 
that a careful appraisal of State regulatory procedures is needed in order 
to determine whether the competition envisioned by Public Law 15 has 
been achieved. 


There exists today a dual system of Federal-State regulation of insur- 
ance, with the McCarran Act clothing the States with the primary regula- 
tory responsibility. But the history of Public Law 15 left no doubt that 
Congress intended that competition would continue to act as a prime 
regulator in the insurance industry. Indeed, the subsequent laws enacted 
by the States reaffirmed that policy. Even in the area of concerted rate 
making under State supervision, Congress intended that independence of 
action must be preserved. The House Report No. 143 declared that Con- 
gress did not intend “‘to require or encourage the several States to enact 
legislation that would make it compulsory for any insurance company to 
become a member of rating bureaus or charge uniform rates.”” On the con- 
trary, this report stated that it was “the opinion of Congress that com- 
petitive rates on a sound financial basis are in the public interest.’’ The 
model rating bill proposed by the All-Industry Committee specifically pro- 
vided for variations in rates in several ways in accordance with this ex- 
pressed declaration of policy by the Congress. 


Since concerted rate making through bureaus or boards would have 
constituted price fixing, a per se violation of the Sherman Act, the States 
moved quickly after Public Law 15 to sanction such activities under official 
supervision—and did so essentially through the All-Industry Model Rat- 
ing Law. It was provided that rates must not be “‘excessive, inadequate or 
unfairly discriminatory’’ and State insurance commissioners may review 
filed rates to determine whether they comply with these standards. Rates 
are the very heart of the competitive problem, and one of the first inquiries 
of the Subcommittee will be to examine all phases of the rate making 
process to determine the effectiveness of the State regulatory scheme. 


Congress intended there be careful and effective rate regulation by the 
States. The Senate Report on the McCarran Act stated the enactment of 
the law would secure more adequate regulation of the insurance business. 
President Roosevelt’s comment after signing the Act is illuminating as to 
Congressional intent. He declared: “Congress did not intend to permit 
private rate fixing, which the Antitrust Act forbids, but was willing to 
permit actual regulation of rates by affirmative action of the States.”” If 
affirmative action by the States was contemplated, the practice under which 
rates are deemed approved unless disapproved within a sepcified time should 
be carefully scrutinized. In the opinion of some, this raises the vital ques- 
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tion of the sufficiency of funds and the adequacy of personnel in the State 
Insurance Departments affirmatively to approve rates. As expressed by 
Senator O’Mahoney in an address before the New York Insurance Federa- 
tion: “If there is to be State regulation, the States must have insurance de- 
partments which are competent to regulate, that is to say, which are com- 
petent to examine, audit, and understand the complexities of the insurance 
business.”’ 

The Congress will seek to learn how effectively the States have ad- 
ministered their supervisory trust after they enacted laws granting monopo- 
listic rate making power to private hands. Proposals have already been 
advanced for an amendment to the McCarran Act by expressly extending 
the federal antitrust laws to those cases where compulsion in various forms 
is employed to prevent rate competition. The destructive competitive 
consequences of an overzealous concern for uniformity extend not only to 
rates but to policy forms and coverage. A study of the effectiveness of 
competition will include all such matters. 

The Subcommittee will seek to learn what the standards, ‘‘excessive, 
inadequate or unfairly discriminatory’’ mean in the practical administra- 
tion of rate making policy. Do these standards have conflicting meaning 
and have they been applied with totally different results in different States? 
If so, has this produced any adverse consequences to the stream of com- 
merce in insurance among the several States? Should the burden of proof 
be upon the insurance commissioner when challenging a rate as at the 
present time, or should the companies have the burden of justifying their 
rate filings? 

Various litigated cases and administrative proceedings in the several 
States raise many of these issues and will be considered by the Subcom- 
mittee. The Supreme Court of Wisconsin will soon review the decision 
of that State’s Commissioner disapproving the fire rate bureau filings, 
which, it was claimed, substantially increased insurance costs in Wisconsin. 
In finding that the rates were excessive, the Commissioner used a formula 
for testing the rates which allowed a substantially lower percentage for 
(1) underwriting profit and contingencies and (2) company expense, 
than heretofore employed in Wisconsin and generally accepted throughout 
the United States. The Bureau contends this constitutes rate making 
which would be in excess of the authority conferred upon the Commis- 
sioner by the law. If the Wisconsin Supreme Court upholds the Com- 
missioner, a thorough re-examination of the higher profit formula which 
has had such wide acceptance in the fire insurance industry throughout 
the country would be in order. Have the States been exercising their 
proper responsibility in the fire insurance rate field so as to promote the 
greatest good for the insurance buying public? 
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The Subcommittee may at the same time wish to consider the reasons 
income from investments is not taken into account in the making of fire 
insurance rates. Before cooperative rate making under State supervision 
was authorized, competition was the brake upon the level of profits, in- 
cluding investment profits as well as underwriting profits. With the grant 
of monopolistic power to rate bureaus to fix rates in concert, the reasons 
for excluding investment income in rate making should be re-examined. 

Under the rating laws in most States, independence of action is pro- 
vided for by permitting companies to file rate deviations below the bureau 
rates or to make independent filings separate from the bureau rates. The 
provisions of the rating laws permitting deviation and independent filings 
are clear-cut expressions of state policy. Notwithstanding this policy and 
the Congressional mandate that opportunity for price competition should 
be provided and that independence of action should be guaranteed, many 
companies have found the path of an independent or deviationist fraught 
with difficulties. Charges have been made that the rating bureaus, with 
the help of the dominant companies, have attempted to control the in- 
dustry by throwing road blocks in the way of competition. This Sub- 
committee will attempt to determine whether independence of action in 
rates and policy forms is permitted. 

Certain independent insurance companies have pioneered new mer- 
chandising methods which lower costs. In the best traditions of the 
independent entrepreneur operating under the stimulus of competition, 
they have been willing to experiment. These companies then have sought 
to pass the fruits of their innovation to consumers in the form of lower 
rates and more desirable coverage. 

In 1953 the Insurance Company of North America notified the New 
York Fire Insurance Rating Organization that it wished to become a 
partial subscriber to the Bureau’s services and to discontinue the Bureau’s 
services on dwelling class insurance. On the same day, the company made 
an independent filing for fire and extended coverage insurance on dwell- 
ings. This filing was identical with that of the Bureau. The Bureau 
opposed this filing on the ground that a company could not be a partial 
subscriber to a rating bureau, but if it were a subscriber to any one class 
it must subscribe and adhere to Bureau rates on all classes of insurance. 
The company took the position it had the right to be a partial subscriber 
and in making independent filings had the right to use all material on 
file at the insurance department including the Bureau material. The com- 
pany argued that to deny this right would, in effect, preclude any inre- 
pendent filings and compei Bureau membership, as no independent insur- 
ance company alone could possibly collect all the needed loss experience 
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on all classes of risks. “The New York Superintendent of Insurance upheld 
the company’s right to remain a partial subscriber to Bureau services, and 
to file independent rates for dwelling classes. He ruled: 


“Nowhere has attention been drawn to any statement by any respon- 
sible person that Public Law 15 and the all-industry bills were in- 
tended to continue either a practical or a theoretical monopoly by 
fire rating organizations of fire rating services.” 

The case was appealed to the United States Supreme Court in Cullen 
v. Bohlinger with the position of the New York Department upheld. 
Proceedings are still pending in New York in which the Bureau is chal- 
lenging the lower rate filings of the North America Companies. This 
company, at great financial expense, has undertaken to litigate in many 
jurisdictions its right to offer the public the benefits of lower rates result- 
ing from more economical operation. 

The Merchants Fire Insurance case in Indiana in 1954 upheld the 
right of a deviating company to file lower fire rates over the opposition 
of the rating bureau. 

Another case involving the attempt of the Bureau to prevent devia- 
tion from its fire rates was In re Matter of Independent Filing of Fite 
Rates by Allstate Insurance Company. In 1955 the New York Fire In- 
surance Rating Organization questioned the extent of the deviation since 
it appeared to be below the loss and expense factors normally found in 
the insurance business. The company contended that the basis for the 
deviation was a lower expense factor as well as better underwriting and 
risk selection. After extended hearings the Insurance Superintendent 
allowed the company to write at a 15% deviation below the Bureau rate. 

There have been numerous instances where companies attempting to 
act independently by offering lower prices have been hampered. The 
North American Companies alone have been involved in nearly 100 ad- 
ministrative hearings and court proceedings. How many other companies 
would have made independent filings or deviated below Bureau rates if 
they had the resources to engage in the litigation such action entails? 
The Subcommittee will try to determine whether deviating companies have 
needlessly been hindered by State regulations requiring deviated rate filings 
to be renewed each year with the attendant danger of concerted Bureau 
opposition. Clearly the question is raised in such cases whether rate bu- 
reaus are exercising the force of economic power to prevent competitive 
pricing. 

The battle against independence of action has been carried to the halls 
of the State legislatures. Legislation designed to eliminate competition in 
rates and forms is being pressed. In New York a bill was recently de- 


[13] 








feated which was intended to force all independent companies into rating 
bureaus by prohibiting deviations or independent filings. In Mississippi, 
a bill was introduced which had for its purpose the establishment of 
uniform automobile rates to be promulgated by the State Insurance Com- 
mission with no provision for deviation or independent filings. In Ken- 
tucky several bills were introduced which it is claimed would have the 
effect of forcing companies into the fire and casualty bureaus. The Sub- 
committee will try to determine whether the result of such measures would 
do violence to the Congressional intent as expressed in Public Law 15. 

Since cooperative rate making under state sanction is the sharpest de- 
parture from antitrust philosophy, this Subcommittee will focus its atten- 
tion on the operation of typical rating bureaus—the accepted mechanism 
for setting rates. In addition to the necessary statistical functions of the 
bureaus in the pooling of loss experience, the rating bureaus have wide 
authority. The Subcommittee will seek to learn how this authority is 
exercised and whether or not democratic processes are followed in per- 
mitting the free expression of all views and opinions. In what manner do 
the States audit or review the activities of the rating bureaus? What type 
of data is required to support rate filings and what kind of examination 
is made of submitted data? Where judgment factors are a major con- 
sideration in particular rates, what methods are used by the States to 
test the validity of such judgment? Within the bureau itself, are sanctions 
imposed either directly or indirectly upon companies opposing the pre- 
vailing view? The Subcommittee will analyze the justification for per- 
mitting competitors, through their rate bureaus, to engage in cooperative 
activities over and above those relating to the scientific function of pooling 
loss experience data. When private groups are jointly entrusted with 
power affecting the financial welfare of vast numbers of people, Congress 
has a right to expect this power will be exercised in the public interest. 

The exclusion of reinsurance, health and accident, life, aviation, and 
ocean marine insurance from rate regulatory laws indicates either a com- 
plete reliance by the States upon competition to protect the public or a 
possible defect in the scheme of State regulation. In any event, an appro- 
priate area of study would certainly include the rate activities of some or 
all of these exempt types of insurance. 

A study of the competitive environment in which the insurance 
industry operates will necessarily embrace an appraisal of restrictions 
through licensing upon the freedom of entry of new firms into the in- 
surance business. A properly administered State program must balance 
the need for preserving solvency and financial stability with the goal of 
promoting competition through the licensing of new insurance carriers. 
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A misplaced zeal to protect domestic insurers by unnecessary restrictions 
upon the entrance of foreign companies has the effect of reducing compe- 
tition. The Subcommittee will study the pressures, if any, which are 
exerted by domestic companies upon State insurance departments to keep 
out foreign insurers. In its initial approach to this problem, the Sub- 
committee will seek to ascertain the type, the number and the size of 
insurance companies, both foreign and domestic, which have been licensed 
to operate by the various States. Where applications have been denied or 
not acted upon, the Subcommittee will try to learn the reasons. 

Interstate commerce in the insurance industry can also be seriously 
burdened by discriminatory State requirements as to capital and surplus. 
Where such laws arbitrarily attempt to favor domestic insurance carriers 
the tendency is further to restrict markets and preclude competition. The 
facts developed in such a study may suggest the application of the doctrine 
expressed by the Supreme Court in Southern Pacific Company v. Arizona 
that “. . . the free flow of interstate commerce and its freedom from 
local interests in matters requiring uniformity of regulation are interests 
safeguarded by the commerce clause from State interference.” 

Since its inception this Subcommittee has been vitally concerned with 
the problem of concentration in American industry. Undue concentration 
in the insurance industry is just as perilous to our system of free, competi- 
tive enterprise. When the tendency towards concentration is heightened 
by mergers and acquisitions there is greater cause for alarm. In the in- 
surance regulatory scheme, the States have assumed the essential responsi- 
bility for the supervision of mergers among insurance companies. A sub- 
stantial number of States have so-called little Clayton Acts which pro- 
hibit mergers and acquisitions which tend to monopolize or substantially 
lessen competition. State supervision of insurance has also been main- 
tained by regulatory statutes which limit the amounts and types of in- 
vestments. In many cases mergers among insurance companies must first 
be approved by the State insurance department and, in some cases, the 
law requires the commissioner to consider the impact upon competition. 


The Subcommittee first will seek to determine the extent and the 
significance of mergers in the insurance field, and will examine the con- 
sideration given to such mergers by the respective States. The impact of 
multiple-line legislation may have a decided bearing upon the evolving 
structure of competition in the insurance industry. Economies are achieved 
when a single insurer is able to write a combination of risks in the same 
policy. However, if the full line is accomplished by the buying up of 
small insurance companies, a serious threat to competition may be posed. 
Furthermore, increased capital and surplus requirements for writing com- 
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prehensive all risk coverage may be forcing smaller companies into mergers. 

Subsequent to the passage of the McCarran Act, forty-one States 
adopted the ‘‘Model Unfair Trade Practices Act for Insurance.’’ This 
Act, which is patterned after the Federal Trade Commission Act, contains 
a broad proscription against “‘unfair methods of competition or unfair 
or deceptive acts or practices.’’ The Model Act defines the specific practices 
which are prohibited. The insurance departments of the several States 
have the power under this Act to examine and investigate such practices 
and, if necessary, to issue cease and desist orders. 

The Subcommittee will study how the Model Act is enforced. What 
action, formal or informal, has been taken by several States in correcting 
unfair competitive practices? How are complaints processed and what in- 
vestigative machinery do the States use? 

The Federal Trade Commission cases in accident and sickness adver- 
tising have raised the question of the adequacy of the administration of 
these laws, together with the lack of uniformity in both content and 
administration. Difficulties in the state regulatory structure are most ap- 
parent in the mail order business. An appropriate inquiry would be 
whether the States are able to suppress unfair trade practices in inter- 
state sale of insurance by mail. 

Another instance where the interstate character of insurance trans- 
actions may be sufficient to defeat effective state regulation is found in 
the highly publicized Inland Empire case. It appears that where assets in 
pyramided or interlocking corporations can be switched from state to state, 
only simultaneous audits and examinations in a number of States can 
protect policyholders from dissipation of their equity. If effective state 
regulation in such areas is impossible, the Congress may desire to consider 
specific means for correcting this situation. 

Somewhat different problems exist in the life insurance field and the 
Subcommittee eventually will wish to address itself to these matters. 
Here, the problem of size and economic power and their potential for good 
or evil in the development of the economy will require careful study. 
Does the degree of concentration in the life insurance industry itself con- 
stitute a threat to effective competition, and does the vast economic power 
resulting from the sheer size of particular companies, within the control 
of a few, endanger our free enterprise system? The funds which are accu- 
mulated as a necessary adjunct to the insurance business have become in- 
creasingly significant in the future growth and expansion of the economy. 
The flow of insurance funds into the private investment market in the 
making of specific loans to businesses and individuals is significant in 
terms of the internal structure of the industry itself, as well as the power 
exercised over other American businesses and industries. If this great accu- 
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mulation of financial power has antisocial consequences, the Subcommittee 
may seek to determine whether, on balance, any benefits resulting from 
this great size outweighs the harm. 


The problem of economic power has been intensified by reason of 
the increasing voice of life insurance companies in welfare and pension 
trust funds. According to A. A. Berle, Jr. in a recent mongraph on “Eco- 
nomic Power and the Free Society,’’ common stock holdings by pension 
trust funds are running close to 30% of their assets, and maybe more. 
He estimates the total of pension trust funds at the moment is almost $31 
billion, and that roughly one half of this is in the hands of insurance 
companies. Mr. Berle further suggests that these pension trust funds will 
perhaps level out at somewhere in the vicinity of $70-$80 billion. The 
impact of such concentration of economic power on our concept of com- 
petitive enterprise is too little understood at the present time. Berle sug- 
gests the power to dictate management will lie in the trustees or in those 
insurance companies which administer pension funds. 


It is not unlikely that the Subcommittee will continue the study under- 
taken by the Temporary National Economic Committee of the question 
whether maximum life insurance benefits are being afforded to the policy- 
holders at the lowest possible cost consistent with financial stability. 


It is difficult to describe precisely in advance, and before the Subcom- 
mittee has formalized its agenda, the exact nature, the limits or the priori- 
ties of a Congressional investigation. Furthermore, events may occur un- 
expectedly to shape the course of an investigation in a way that no manner 
of planning could anticipate. You may be assured that the Subcommittee 
approaches the study with no preconceived solutions of any of the prob- 
lems described above. It will try only to undertake a thorough and ob- 
jective investigation of the facts and to base its ultimate judgment and 
recommendations upon facts which are supported in the record and by the 
study. At the very outset, the National Association of Insurance Com- 
missioners offered to cooperate fully. The Subcommittee intends to take 
full advantage of this generous offer. The success of a Congressional in- 
vestigation depends in large part upon the information furnished by 
interested parties. The aid and cooperation of all such persons are earnestly 
solicited. 

The private insurance industry must achieve its great mission of meet- 
ing the individual and collective financial insecurities of our people. 
Government has the obligation to provide the regulatory environment 
necessary for the fulfillment of this objective, and in this way to serve the 
public interest. 

[17] 











A Decade of Experience of the 
All-Industry Concepts of Rates 
and Rating 


By JOSEPH A. NAVARRE * 


a INSTITUTION of insurance and the regulation 
of the business of insurance have had upon them the impact of the concepts 
of ‘philosophy represented by the All-Industry Rating Laws. 

Under the All-Industry Rating Laws the principle of concerted rate- 
making under state regulatory control was established as a nationwide 
policy at the state level, in preference to the prohibition of acting-in- 
concert principle of the Sherman Act. 

Public Law 15, sometimes known as the McCarran-Ferguson Act, 
which was passed in 1945 following the United States v. Southeastern 
Underwriters Association case,2_ was enacted by the United States Con- 
gress for the purpose of permitting the principle and philosophy of con- 
certed rate-making under state regulatory control. 

The states have the primary responsibility to determine and enforce 
public policy with respect to rate-making combinations. The model 
legislation provided for rates to be ascertained on the basis of statistical 
experience which should be open to the public and to the Insurance Com- 
missioner. It provided that rates be filed by companies independently, or 
by a rating organization of which it isa member. Under the law, subscrip- 
tion to the rating bureau was to remain open to all insurers, and operation 
of the bureaus was to be under state control. 

The rates themselves might be disapproved by the Commissioner if 
they were “‘excessive, inadequate, or unfairly discriminatory.”” Bureau 
members were permitted by law to file percentage deviations from bureau 
rates, ordinarily based on lower expense factors. 

The ‘‘All-Industry”’ rating concepts have now been in operation for 
about ten years. Studies are being made by the National Assiciation of 
Insurance Commissioners and by the Insurance Industry with reference 


* Commissioner of Insurance, State of Michigan; immediate Past-President, National 
Association of Insurance Commissioners. Speech delivered before the Midwestern Inde- 
pendent Statistical Service, Chicago, Illinois, May 22, 1958. 

159 Stat. 33, 15 U.S.C.A. §1012-1015, approved March 9, 1945. 

2322 U.S. 533, 88 L. Ed. 1440, 64 S. Ce. 1162 (1944). 
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to the operation and effectiveness of the rating laws in principle and in 
administration. It is inevitable that in the course of a decade the strength 
and weaknesses of a system will manifest themselves. 

The interest of the Anti-Trust and Monopoly Sub-Committee of the 
United States Senate in the effectiveness of the rating laws in providing a 
regulatory climate, under state regulation, in which competition can flour- 
ish, is to be expected. That the Anti-Trust and Monopoly Sub-Committee 
will study, analyze and review the question of the effectiveness is a cer- 
tainty, and will be undertaken by the Sub-Committee, as was indicated 
by Counsel for the Sub-Committee, Mr. Donald P. McHugh, on the 
occasion of his speech in New York before the American Management 
Association on the 6th day of May, 1958. 

Effectiveness of the rating laws in providing a regulatory climate in 
which competition can be employed in the public interest involves basic 
philosophies of government. These basic philosophies of government in- 
volve the maintenance of an ethical and moral balance of the economic, 
social and political forces within which the business of insurance can pre- 
serve its integrity and usefulness to society. 

Justice and equity in a democracy require that the predatory instincts 
of nature—as reflected in business practices, and in all fields of human 
activity—be held in check and.kept under control. The practical facts of 
life are that perfection in government is a goal to be attained, but never 
quite achieved. 

For example, the Sherman Act, by making monopolies and restraints 
of trade unlawful, sought to make competition the order of the day. It 
thus represented a philosophy with reference to the importance of competi- 
tion in the lives of all Americans. It achieved its goal so successfully that 
in order to keep competition (which became unbridled) within legitimate 
bounds, it was necessary to pass the Federal Trade Commission Act. So, 
through experience, trial and error we evolved for most business a legisla- 
tive pattern which sought to balance the evils of a non-competitive 
economy against the excesses of unrestrained competition. 

Jacques Maritain made some interesting reflections in a recent book in 
connection with America and American philosophy. He said: 


‘““* * * This country should never, and will never, give up the 
experiential approach, which is a blessing for it; but it would be 
quite beneficial for it to develop, at the same time, an adequate 
ideological formulation, an explicit philosophy, expressing its own 
ideal in communicable terms. 

“This does not mean, of course, that is would be advisable to 
manufacture an ideology for the sake of propaganda, God forbid! 
It means that the development of a greater general interest in ideas 


*[See Mr. McHugh’s speech, beginning at page 5—-Ed.] 
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and universal verities is a presupposed condition without which no 
genuine possibilities of intellectual communication can emerge. 

“For such a function in the community there is need for intellec- 
tuals. Here we see how necessary eggheads are—those who try to 
shed the light of an adequate philosophy and a proper rational 
formulation, the apostolic power of ideas—if not ahead of the 
movement of life, at least focused directly upon it, as was the case 
at the time of the Declaration of Independence and the writing of the 
Constitution. 

“Let me insist that at that time America actively shared in the 
ideological movement which stirred the Western world. She even 
took the lead in those matters of political philosophy which sas 
to the Constitution of a free people.” 


The citizenship responsibility of all segments of business and govern- 
ment is vital to the preservation of the philosophy underlying what we 
sometimes call our ‘““‘American Economic System.” 

Business and government must know, and understand, the philosophy 
of business and of government—local, state and federal—in order that the 
functions of its influence in the lives of all Americans may be intelligently 
directed—to the end that basic constitutional rights and liberties be fostered 
and preserved. 

The new and emerging America must, of course, be understood in 
some measure through the ideas in which it was born; but anything like 
a complete understanding of it requires a thorough knowledge of its pres- 
ent realities and future responsibilities. 

The citizenship responsibilities of the business of insurance, its agen- 
cies and instrumentalities, cannot be content to live upon the legacy of days 
gone by, and fail to make, each in his own way, a special contribution to 
the creative thought of our own times. 

“The apostolic power of ideas’’—in Maritain’s compelling phrase— 
gives direction to the forces about us and in its manner shapes the move- 
ment of history. 

Our duty and responsibility is to know where we have been, where 
we are now, in what direction we face, and whither we tend to go. 

The knowledge of ourselves, of our history and our tradition, and the 
motivating forces and impulses of our wills, must be brought into the 
focus of our time, in order that we fully understand and appreciate the 
significance and meaning of the course we follow. 

As was so forcefully stated by Msgr. Francis J. Lally concerning the 
basic issues of freedom, at a recent meeting of the National Civil Liberties 
Clearing House Conference in Washington, D. C.,— 

‘“ * * * Tt is possible, we feel, to analyze and to understand the 
role of the great institutions of modern society specifically as they 
affect the freedom of the individual person. We are not confident that 
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we can arrive at final answers in this regard, for this is unlikely; the 
very institutions are changing as we study them. But we can arrive 
at new insights into their function in society, we can learn what they 
ate doing and, even more important, we can learn, in some measure 
at least, what they should do. We can elaborate a philosophy of 
democratic society and its institutions for our own times and give the 
human mind a new expression of liberty around which free men will 
rejoice to rally. 

“If we understood the role of the corporation and the trade union 
in our economic and social life, the requirements of defense and se- 
curity, the rights and duties of religious organizations and the effect 
of mass media—if we relate these to the nature of the democratic 
community and the freedom of the human person, we can set the 
foundations for an ideology of man and society in which the greatast 
capacities of the human spirit will be realized. This is a great task, 
and, if we never see its end, it will still have been worthwhile 
beginning.” 


In the light of the philosophical background, my purpose is to discuss 
competition in the insurance business. This is a subject which has long 
held a great fascination for people in the business as well as for those not 
in the business, but who are affected as buyers of the insurance product. 

The subject holds a deep interest for those charged with regulatory 
responsibilities both on the state and federal level. It concerns the legisla- 
tive branches of the state and federal governments who have the responsi- 
bility of deciding to what extent legislation should restrict or encourage 
competition. 

From published accounts of the likely scope of the forthcoming in- 
vestigation of the insurance business by the Anti-Trust and Monopoly 
Sub-Committee of the Senate Committee on the Judiciary, one of the 
questions which that body will undertake to examine is whether the de- 
gree of competition under our present system is such that Congress has 
reason for being satisfied or dissatisfied with the results of Public Law 15. 

Thus it seems timely to at least make a start on the really very difficult 
task of thinking through what is meant by competition in the insurance 
business, and, then, looking at the facts. 

I do not intend to set forth here an argument designed to establish 
that competition is good, or bad, is too vigorous, or too weak, is too much 
regulated, or too little regulated. Rather, I shall seek to set forth a recital, 
in abbreviated form, of what has actually occurred in terms of activity 
generally regarded as ‘“‘competitive,”” in several fields of insurance during 
the period since the ‘“Commissioners-All Industry’’ regulatory statutes 
became law generally throughout the country. 

First of all, let us consider for a moment just what is meant by ‘‘com- 
petition” and what activities characterize a state of competition. 
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In trying to talk about ‘“‘competition” in the insurance business one 
encounters difficulty in being even moderately precise. We run into prob- 
lems of semantics. Certainly I am not using the word to mean “perfect 
competition’ in the sense that an economist might use that expression; 
i.e., a state of affairs in which each seller has absolutely no control over 
price, with his demand curve being perfectly horizontal and infinitely 
elastic and with no person able to control any significant fraction of the 
total of any category of productive resource.* 

This concept, involving a homogenous product produced by many 
different people and auctioned off in a well-organized market, simply does 
not fit the insurance business. Or for that matter, it hardly fits the facts 
of American business life in any field of activity. I doubt if anyone has 
succeeded in formulating a definition of competition which takes into ac- 
count the special characteristics of the insurance business. 

From the context of most of the comments on the subject, the ap- 
proximate concept being reflected, is what the economists call “‘working 
competition”’ or “effective competition.” 


What are some of the characteristics of such competition? 


I propose to set forth some facts about competition in the insurance 
business as it has been carried on since the enactment, in most of the states, 
of the “Commissioners-All Industry’’ Bills. These bills were, as you re- 
call, the response on the part of the state regulatory authorities and the 
industry to the great crisis caused by the S.E.U.A. case. They were de- 
signed to bring about an equilibrium among conflicting pressures in order 
that Congress, if it should see fit at some future time to examine the conse- 
quences of Public Law 15, would find that its work had been well done. 


TESTS OF EFFECTIVE COMPETITION 


One of the tests of ‘effective competition” is that, under it, buyers have 
genuine alternatives available so that by shifting their buying from one 
seller to another they can influence quality, service and price. 

When such competition prevails, ready substitution of one product for 
another is possible. The influence of such competition may manifest itself 
by changes in quality, and service, as well as by changes in price. It 
requires the presence of several strong sellers and the threat of competition 
from others. In other words, it must be possible for new sellers to enter 
the market. 

It usually requires that each seller be able to adopt his own pricing 
policy, and to change it when indicated. It presupposes that buyers and 
sellers are well informed; i.e., the buyers must know of the alternative 
sources of supply and the sellers must know what the other sellers, as well 


*Economics—Paul A. Samuelson—p. 585, 3rd Ed., McGraw-Hill. 
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as the buyers, are doing. It requires independence of action on the part of 
buyers as well as sellers. It is effective if it affords buyers substantial 
protection against exploitation by sellers.5 

This social function of competition may also be performed by regula- 
tion under law. Another characteristic of “‘effective competition” is that 
the sellers are not making exorbitant profits. 

You insurance people will realize at once that some parts of this con- 
cept are not very appropriate to insurance and that some parts of the in- 
surance business, because of the highly specialized nature of products de- 
signed to meet special specifications, simply can’t fairly be judged by such 
an approach. Nevertheless, let us test ourselves, in quite a tentative, experi- 
mental frame of mind, against such a concept and see where we come out. 

What about profits? Are exorbitant prices producing too high profits? 
A quick answer is at hand. 

The National Underwriter for May 9, 1958 reports that the 1957 
loss from underwriting by the 757 companies of all kinds tabulated for 
the 1958 Argus Fire Chart was 135.6 millions of dollars. This compares 
with a 1956 loss by 785 companies of 55.8 millions of dollars. These 
losses, combined with adverse investment markets, produced a decrease in 
surplus to policyholders of 486.3 millions of dollars. 

How about the presence of the threat of new competition from new 
sellers? Let me give you two facts. 

(1) Of the approximately 1200 fire and casualty companies listed in 
Best’s Insurance Reports, 343 were established since 1946. 

(2) The multiple line laws which have swept the country had the 
immediate and enormous effect of changing, by the stroke of a pen, every 
fire company into a potential fire and casualty company and every casualty 
company into a potential casualty and fire company, thus increasing very 
greatly the sources of potential competition and, as everyone knows, these 
new sources have not remained merely “potential.” 

I suppose that another piece of evidence that competition of some 
vigorous sort—call it ‘‘cut-throat,’’ “‘effective,”” “‘predatory,”’ ““‘working,”’ 
“‘perfect,’’ or what you will—is functioning is found in the record of com- 
panies retiring from business. The number of companies retiring, for all 
reasons, since 1946, is in excess of the number that were established. 

Another bit of evidence might be found in looking at what has been 
happening to the trade associations of the non-bureau companies. The 
principal such group is the National Association of Independent Insurers. 
In 1945 it had 40 members reporting premiums of 222 millions. In 1955 
it had 600 members reporting premiums of 2,000 millions. 

One of the important provisions of the ““Commissioners—All Indus- 
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try’ Bills is the deviation section. This is designed to permit competition 
even among bureau members and subscribers. Has it been effective? 

While it would be a substantial chore to develop, with full documenta- 
tion, a definitive list of the deviations which are in effect, a sample is at 
hand. 

As of 1952 the New York Fire Insurance Rating Organization listed 
a total of 129 deviations of one kind or another in effect for 103 of its 
members and subscribers. Since the total number of members and sub- 
scribers at about this time was 252, about two-fifths of the members and 
subscribers had one or more deviations in effect. 

Let us now consider what has been happening, in terms of product 
improvement and in terms of pricing methods, in the field of workmen’s 
compensation insurance. Here we have a very closely regulated line of 
insurance. Rival rating organizations do not exist. The so-called ‘‘inde- 
pendents” are either not writing the line at all or, if they do, they join the 
same rating organization and charge the same premium for the same cover- 
age as everyone else. The coverage, for all practical purposes, (being that 
called for by the statute) is standardized and does not lend itself to varia- 
tion. The rates are fully regulated. 

Nevertheless, and putting to one side for the time being, any considera- 
tion of the competition in security, facilities and service, which has been 
so marked in this line of business, here we find a very interesting instance 
of product improvement. 

For many years virtually all workmen’s compensation coverage has 
been written on a standard form. It was a broad and satisfactory coverage 
document. Apart from certain minor economics of operation which were 
believed to be achievable under a different type of policy form, no one 
had anything to gain from the development of a new form—no one, that 
is, except the customer. The job was formidable. A list of the troubles to 
be anticipated would discourage all but the zealous. First of all, it would 
be necessary for the companies that were members of the Policy Forms 
Committee to contribute a vast amount of time of some of their most able 
people to draft the new form and the endorsements to accompany it. Next, 
it would be necessary to secure acceptance of the new form from all of the 
state authorities having jurisdiction. In the process of gaining such ac- 
ceptance several legislative road-blocks would have to be removed. Numer- 
ous administrative regulations would have to be changed. Customers 
would have to be satisfied that the new and untried form was superior to 
the old one. 

Nevertheless, the task was undertaken. Work continued for three 
years. Today the new policy and endorsement forms are in countrywide 
use. They provide a far superior set of insurance contracts—superior in 
form, superior in readability, in clarity and in coverage. No important 
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difficulties have arisen. But a few further improvements have been vis- 
ualized and a further revision to incorporate these refinements is to be 
undertaken. 

I believe that it would be difficult to point to a finer illustration of the 
effects of an inner urge toward self improvement which surely must be 
given the credit for this noteworthy accomplishment. 

Now as to pricing methods. In no line of insurance is the rate-making 
more scientific than in workmen’s compensation. Usable statistics have 
been collected for many years and numerous refinements in rate-making 
methods have been developed. 

One of the most significant has been the introduction of factors to 
recognize the expense saving which the insurer experiences as to the larger 
size risks. For many years the rate-making system has involved “‘flat”’ 
expense loadings; i.e., all of the various size risks were charged the same 
percentage for expenses. As time went on, it became apparent that this 
system gave a competitive advantage to the participating insurers who were 
able to return some portion of the premium to the policyholder in the 
form of dividends. 

The history of workmen’s compensation insurance over the last 
twenty years or so is replete with instances of competitively motivated 
changes in pricing methods aimed at passing along to risks of substantial 
size such expense savings as can be demonstrated. Expense constants, 
retrospective rating plans, premium discount plans, combinations of cover- 
age in other states and and other lines to accomplish expense saving, all il- 
lustrate the success of those pricing practices which are competitive among 
various types of carriers and competitive as respects “‘self insurance.’’ Here 
the point to note is not so much that changes can occur which are motivated 
by competition, but that they occur within a fully regulated line of insur- 
ance and within a system marked by, practically speaking, universal mem- 
bership in rating organizations. 

Let us now look at some of the manifestations of competitive zeal in 
the fire insurance business. Here we are looking at a part of the insurance 
business characterized, at least in recent history, and I am thinking now in 
terms of the last fifty or so years, by a strong bureau system with very 
few, if any, important companies not members or subscribers to some or 
all of the services of the various bureaus. 

In 1949 the Aetna Insurance Company introduced, in New York, the 
Automobile Manufacturers Output Policy. In due course, a form, alike 
in general concept, was promulgated by Multiple Peril Insurance Rating 
Organization; viz., the Manufacturers Output Policy. This form was 
a revolutionary concept in the fire insurance business in that it was a 
multiple line contract providing coverage not only against the usual 
perils provided by the fire form, but also against all other perils except 
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those expressly excluded. The business has had a difficult time to digest 
this form and some of the difficulties it presented are not yet solved, but 
here was a genuine new product aimed a capturing a slice of a substantial 
market for its developers. 

The year 1949 also marked the development of several Multiple Loca- 
tion Rating Plans, which were aimed at lowering the expense costs of 
writing this type of risk and at providing a form which offered a high 
degree of convenience and a considerable degree of flexibility, and which 
provided such risks with an opportunity to lower their rates, through 
better loss control, by making experience credits available. 

In 1952, following the case of Goldman v. General Mills, we find 
several of the Fire Rating Organizations promulgated a ‘‘fire legal liability” 
form to insure legal liability for damage to property which, while occupied 
by the policyholder, was owned by another. This development is another 
illustration of product improvement which occurred without the lash of 
competitive pressure, but rather by way of supplying a need which the 
market required and the bureaus recognized. 

During 1954 and 1955 various rating and advisory organizations 
developed and introduced forms of commercial or mercantile “‘block’’ 
policies designed to facilitate the insurance of mercantile stocks in retail 
or wholesale establishments, in storage or in transit. These coverages 
were ‘‘multiple line’ and their filing called for a high degree of coopera- 
tion among the rating organizations normally having jurisdiction. For 
many years, long prior to S.E.U.A., and the All Industry Bills, vigorous, 
even bitter, competition for the fire insurance on certain types of “‘superior”’ 
risks had existed. The Factory Mutuals and Factory Insurance Associa- 
tion were striving mightily for the business of insuring textile mills, 
factories, warehouses, manufacturing plants and similar buildings. Here 
we have an illustration of competition in the dictionary sense, i.e., “‘the 
effort of two or more parties, acting independently, to secure the custom 
of a third party by the offer of the most favorable terms.” 

This long continuing battle was not, however, fought, as Karl Marx 
thought inevitable, by cheapening the commodity being offered, but by 
increasing the service offered at the same time that prices were being 
pushed downward. This competition, let it be noted, has not been termi- 
nated or even curtailed as a result of the All Industry Bills. Whether, 
as should have happened, this sort of competition became sufficiently regu- 
lated to hold in check the likelihood of unfair discrimination, is another 
side of the story. 

The residence field has been marked by what some have called a 
“rash of package policies.’’ Never mind whether these developments evi- 
denced “‘competitive zeal outdoing itself,’ as a prominent agent said.® 


*Al Mezey (Then President of N.Y. City Insurance Agents Ass’n.) ‘‘Competitive Zeal’’ 
—September 28, 1954. 
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Let’s look at the record. 

In 1950 came the “Homeowners” policies, in three principal varia- 
tions. Originally introduced by an “‘independent’’ as a development of 
various earlier forms which undertook to provide a homeowner with a 
convenient assortment of coverages in a single form, it was soon after- 
wards promulgated by the Multiple Peril Insurance Rating Organization 
and by others as “‘a new kind of insurance.’’ It contained some bold new 
features aimed at securing for the insurer a better ratio of insurance to 
value, at avoiding adverse selection, and in the process involved a sharp 
reduction of the fire rate. It contained a feature which in effect compelled 
all other companies to offer and to merchandise the form; i.e., it “‘picked 
up’ at expiration all the coverages previously provided by the original 
writers of the coverages, including the burglary insurance and the compre- 
hensive personal liability insurance. A more vivid illustration of rugged 
competition is hard to imagine. 

The next few years saw the introduction of the Additional Extended 
Coverage form, the Comprehensive Dwelling Endorsement, the Dwelling 
All Risk Endorsement, the Householders Floater Policy, the Combination 
Property Policy, and the Comprehensive Dwelling Policy. This latter 
form, not on an “‘indivisible’’ premium basis, includes, besides the usual 
fire and extended coverages, residence theft coverage, comprehensive per- 
sonal liability and medical payments coverage, covers personal property 
away from premises, and also covers residence glass. 

Rate discounts were allowed for various combinations. During the 
same period several variations of installment payment plans made their 
appearance. The two principal plans, insofar as fire insurance is con- 
cerned, are the “‘Annual Installment Plan for Term Fire Policies’ and 
the ‘“‘Annual Renewal Plan.” 

Other events should not be overlooked. 

During 1953 one of the large ‘‘independent’’ companies, previously 
confining its business to other lines, entered the residence fire insurance 
business by making an “‘independent”’ filing, involving a set of rates sub- 
stantially below bureau rates. This filing has been made and approved 
in more than half the states. 

Another important company started to change its status as to the 
Fire Rating Organizations by resigning as a member and then becoming 
a subscriber to part only of the bureau services. This company did not 
subscribe for service for the residence classes. It then proceeded to file 
and obtain approval of its own residence fire and extended coverage rates. 

This “‘opening up” of the fire rating organization, by the exercise of 
rights granted under the All Industry Fire Bills, may well turn out to 
be one of the great changes of the last decade. Whether the bureaus are 
being unduly weakened thereby is another question. 
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Next I would like to look at the subject of product improvement 
in the automobile bodily injury and property damage liability area. As 
is well known, the two principal rating bureaus have for over twenty 
years been cooperating in the Standard Provisions Program. Without 
going into detail about the changes which have occurred, this program 
has produced a series of broad cover forms, each revision (with the excep- 
tion of the last one) being noteworthy for significant changes in increasing 
either the scope of the coverage or the convenience of the form, or both. 

For the first ten or so years the changes were motivated almost ex- 
clusively by the determination of the group to improve the policy. Ex- 
ternal competitive forces had only a little to do with this because during 
this period most of the non-bureau writers of the line seemed quite con- 
tent to do little more than copy the bureau forms. Let me mention a 
few of the changes which were made. 

The omnibus coverage was broadened by eliminating the previous 
exclusion which denied coverage when other valid and collectible insur- 
ance was available. Drive other cars coverage was added. Medical Pay- 
ments coverage was developed and included in the form. Coverage for 
substitute automobiles was granted. Liability and physical damage covers 
were combined into a single form. Bail Bond cover was added. The 
exclusion of the named insured from the omnibus cover was deleted. 

Beginning about 1947 some of the non-bureau companies became 
more active than before and numerous variations of standard coverage 
began to appear. Most of these were by way of refinements rather than 
major changes. 

The Standard Provisions Program was, of course, fully committed 
to the proposition that all known improvements which seemed sound and 
worthwhile would be incorporated. Thus, several minor and some major 
changes were made in the next (5th) revision. 

Even while this was being developed, and shortly following its an- 
nouncement, newer forms were announced by the non-bureau companies, 
some of which included worthwhile, even if relatively minor, improve- 
ments in cover and some of which were designed to make the form itself 
more attractive, such as by including illustrations or by printing it in 
booklet form. 

Competitive pressures thus were a major motivating force for the 
next revision of the Standard Policy. This was the so-called ‘Family 
Automobile Policy’’ involving a number of major substantive changes. 
This effort apparently went beyond the point of underwriting feasibility 
and some cut-back in coverage has recently been announced, 

During the last ten or so years of the period I have been describing 
the non-bureau companies wer emaking enormous gains in premium vol- 
ume. Some had found underwriting and merchandising techniques which 
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obviously offered bureau companies the stiffest kind of product and price 
competition. Many bureau members undertook to meet this competition 
through deviations without, however, stemming the tide to a noteworthy 
degree. 

The net result of all this, plus the strong upward pressure of losses 
and expenses, has resulted in underwriting losses of great magnitude for 
many of the bureau companies. No noteworthy insolvencies have oc- 
curred, but almost everywhere these days the cry is raised that some com- 
panies are withdrawing from the market and others are forced to under- 
write with a high degree of selectivity. 

Whatever else may be said about the automobile bodily injury line 
and the conditions which prevail in it, I think that no one has said or 
could properly say that it has not been competitive. If you need any 
further proof of the fact that regulation has not stunted the growth of 
the non-bureau automobile companies, let us glance at the premium 
writings of four of the larger “‘independents’’: 


1947 1956 
Company A 20 = Million 259 Million 
Company B 72 Million 287 Million 
Company C 26.7 Million 121.5 Million 
Company D 4 Million 28.3 Million 


One who engages in much talk about competition runs the risk of 
being labeled as its advocate. I disclaim any intention of seeking such 
a role. As I stated earlier, this is by way of going through an experi- 
mental testing of the facts. 

I am well aware, as I believe you are, that most of the people who 
have written and spoken about competition in the insurance business con- 
demn it in strong terms. Let me refresh your recollection by giving you 
a few quotations: 

“The effect of a period of sustained open competition is the pro- 
curing by the public temporarily of cheaper insurance; this advantage 
mostly falls to persons of influence; the quality of the protection is 
lowered since the companies are weakened. 

‘Furthermore, if the process continues long enough, some of the 
smaller companies will be forced to retire and their business will be 


absorbed by the large companies.’’? 
“Under (stated) conditions, unregulated competition leads to 
rate wars which vitiate the financial foundations of the business, or 


™N.Y. State Joint Legislative Committee Report, February 1, 1911. Quoted in 
Richards on Insurance (4th Ed.) p. 223, Footnote 3. 
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to commission wars which are even more detrimental to the interest 
of policyholders and public. Whatever may be said for competition 
as a regulator in other economic fields, it works badly in the making 
of insurance rates.’’® 

“This necessity (to hold competition within reasonable bounds) 
has always been understood by the wiser of those engaged in the 
business, but not by all nor by the public. In the earlier history of 
the business, the public attitude was to rely upon competition as the 
proper regulative; to encourage it and suppress all efforts at its re- 
straint. This attitude is still existent in certain quarters, where state 
policy is still to encourage and enforce competition, but in the more 
advanced communities, the fallacy of this view has become increas- 
ingly clear, with a corresponding tendency to encourage control of 
competition to avoid abuses.® 

“The experience of Insurance Commissioners throughout the 
land, acting as liquidators or conservators of insolvent insurers, 
affords ample evidence of the destructive character of competition in 
insurance, uncontrolled in the matter of rates.’’?° 


Dr. Ralph H. Blanchard in the new book, ‘“‘Multiple Line Insurance,”’ 
refers to competition as being “‘virulent’’ in the past and at present. (p. 65) 


“T think the insurance companies have convinced many members 
of the legislature that we cannot have open competition in fixing rates 
on insurance. If we do, we shall have chaos. There will be failures 
and failures always follow losses.’’14 


There is one more thing I wish to say. The preservation of compe- 
tition is by no means the sole objective of the system of regulation of 
insurance which exists in the United States today. Nor should it be! 
Rather, the prime objective of regulation is the preservation of the sol- 
vency of insurers. There are many reasons why this must be so and those 
reasons are, of course, very familiar to you. Let us not forget them during 
periods of stress. 


The second great objective of regulation is to assure that the practices 
of insurers are equitable and do not involve unfair discrimination or 
other unfair acts. 


The third objective is to preserve such degree of competitive oppor- 


®’ Mowbray—“‘Insurance’’—McGraw-Hill Insurance Series, 3rd Ed., 1946, pp.362-363. 

°Mowbray and Blanchard—‘‘Insurance’’—4th Ed. McGraw-Hill Insurance Series, 
1955, pp. 430-431. 

“Report of California Department of Insurance, ‘‘A Study of the Necessity and Form 
of State Regulation of Insurance Rates, January 29, 1945—Quoted in Richards on In- 
surance (5th Ed.) p. 222. 

“Senator Ferguson, During Debate on Public Law 15, February 26 and 27, 1945. 
Quoted in Richards on Insurance (4th Ed.) p. 222. 
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tunity as is possible without making the achievement of the primary 
goals impossible or unduly difficult. 

Thus the basic problem of regulation is to attain a balance among 
these goals. 

There are those who believe that the regulatory authorities have not 
succeeded in accomplishing this proper balance under present laws, and 
that the primary objectives are being neglected and even ignored. Whether 
this is indeed the case, I shall let you determine for yourselves. 

I want to make sure that you appreciate the nature of the new crisis 
that state regulation is being called upon to face. 

Public Law 15 gave the states the opportunity to regulate. This Con- 
gressional mandate is revocable and the conditions under which it is 
granted may be altered at any time. Because Congress is now about to 
examine what has been done by the states, a new challenge is at hand. 

The question we face is not solely whether a satisfactory job has been 
done, but also whether the regulatory authorities can make clear to Con- 
gress their accomplishments, the difficulties that prevail, their hopes and 
plans for the future, and their understanding of the problems they face. 

Surely in a country such as ours, where we are geared to the doctrine 
of competition, forms of regulation also should be required to “‘stand the 
cold test of competition.’’ This being so, I have no fear for the future of 
state regulation, for I am certain that any dispassionate student, analytical 
investigator, and fair-minded legislator, will conclude that state regu- 
lation of insurance is, and will continue to be, in the public interest. 

A system of regulation in the public interest involves coordination 
and a plan. It involves law and administrative functions and procedures 
which result in “‘effectiveness of state regulation in protecting the public.”’ 

Perfecting government and governmental functions is a test of the 
citizenship responsibility of us all. The teachers in the schools, lawyers, 
government officials and employees, religious leaders, journalists, the man 
on the street—all segments of society are part and parcel of our Democracy. 

Today, as two centuries ago, Democracy is a revolutionary force. 
As a way of life, it comes alive in people who have learned to live together, 
governed by ideas and ideals running through the warp and woof of the 
tapestry that is America. 

The future and the prosperity and the glory of our nation in the 
years beyond our vision depend upon the wisdom and virtue we, the 
citizens of America, exert and exercise today. 


“The last result of wisdom stamps it true; he only earns freedom 
and existence, who daily conquers them anew.’’}* 


3 Goethe. 
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Competition and Regulation tn the 
Insurance Industry 


By BRADFORD SMITH, JR.* 


css LAUNCHING our discussion of competition 
and regulation in the insurance industry, it will be helpful to consider the 
importance of the business in our national economy. 

The United States Supreme Court, in the well-known Southeastern 
Underwriters Association case, had this to say: ““The modern insurance 
business holds a commanding position in the trade and commerce of our 
nation. Built upon the sale of contracts of indemnity, it has become one 
of the largest and most important branches of commerce.’ 

Turning their thoughts to the impact of the business upon the people 
of the United States, the Court said, ‘“‘Perhaps no modern commercial 
enterprise directly affects so many persons in all walks of life as does the 
insurance business. Insurance touches the home, the family and the occu- 
pation or the business of almost every person in the United States.’’? 

It has been forecast that by the end of the year 1958 the assets of 
insurance companies will total 130 billions of dollars. This exceeds the 
value of all the farm lands and buildings in the United States totaling 
109.5 billions of dollars. Indeed, it is over half of the assets shown in 
the aggregate balance sheets of all manufacturing industries (except news- 
papers) for the year 1956, which totalled $210.8 billion.® 

It is estimated that insurance premiums written by all companies 
during 1958 will be in excess of 30 billions of dollars of which 13 
billion will be for life insurance and 17 billion will be for insurance other 
than life. This equals about 40%, nearly half, of the estimated Federal 
Revenues for 1958, amounting to $73.5 billion. As a further comparison, 
it is more than the net sales for motor vehicles and parts during the year 


1956.5 


* Executive Vice-President, Insurance Company of North America, Philadelphia, Pa. 
Address given at Williams College, April 9, 1958. 

*322 U.S. 533, 88 L. Ed. 1440, 64 S. Cr. 1162 (1944). 

764 S. Cr. 1167. 

*Economic Almanac (1958) Page 35——-Value of Farm Property, page 223, Aggregate 
Balance Sheets of Manufacturing Corporations. 

“Insurance forecasts of insurance assets and premium writings from an editorial by the 
editor of ‘“The Spectator,’’ December 1957. 

®The Economic Almanac, (1958). Page 429, Federal Finances; page 233, Composite 
Income Account of Manufacturing Corporations, by Industry. 
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Against this background, it is easy to understand why insurance has 
come in for an increasingly comprehensive system of government regula- 
tion. An insurance failure, like a banking failure, is seriously harmful 
to the public because, in one stroke, it may destroy the life savings of 
many individuals. Thus, the principal purpose of the earlier forms of 
regulation was to guarantee solvency, at least to the extent that this could 
be done by laws requiring adherence to specified financial standards. 

In view of this one might expect that insurance, along with all other 
forms of commerce of equal size and importance, would have had a history 
of regulation and control by both state and federal governments from its 
inception. In every other sizable branch of industry Congress has con- 
trolled its inter-state phase, while each state has regulated activities within 
its own borders. 

However, prior to the Civil War, Congress made no attempt to regu- 
late insurance either through lack of desire or because it believed it had 
no power to do so. The states were the first to begin regulation about 
1851. Over the next two decades, the idea grew that their power was 
exclusive. This idea was buttressed by the decision of the Supreme Court 
of the United States in the Paul v. Virginia decision in 1869.* In that 
case the Court pronounced the now famous dictum that “‘issuing a policy 
of insurance is not a transaction of commerce.’’ Thereafter, for almost 
75 years, there was a nearly universal belief that the commerce clause of 
the Federal Constitution placed the insurance business beyond the reach 
of Congress. 

For many years the states did a commendable job. The insurance 
companies came through wars and depressions with their colors flying. 
Only a bare minimum were forced to the wall. The cost of insurance 
moved steadily downward* and many new companies entered the field. 
With the advent of the automobile and employers’ responsibility for work- 
men, casualty companies were formed to meet the ye requirement, and 
have since grown to large proportions. 

During this period, emphasis in state regulation was upon matters 
affecting solvency, rather than standards of rate making. Action in con- 
cert to make rates and to require adherence thereto was allowed by the 
states to develop as a national pattern. Trade associations established 
standards of conduct for their members, dictated rates of commission to 
be paid agents, and compelled compliance through fines, expulsion from 
membership, and boycott. 


*8 Wall. 168, 19 L. Ed. 357 (1869). 

7See excerpts from history of Western Underwriters Association, pages 1021-1022. 
Also see Joint Hearing before the Subcommittee of the Committees on the Judiciary— 
Congress of the United States—78th Congress—page 118. 
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These were extraordinary privileges. Fire insurers were the leaders in 
carrying them to the lengths which led to their ordeal by indictment in 
the Southeastern Underwriters Association proceeding. In this branch of 
the business, trade associations covered practically all phases of operation, 
including rating procedures and competitive practices. Rules and regula- 
tions were established for almost every conceivable business problem or 
eventuality. In every respect members of trade associations sought to pro- 
tect themselves against inroads of competitors whose methods of doing 
business did not conform to the association’s pattern. 

On the brighter side, there were certain activities contributing impor- 
tantly to the public welfare. Looking back, one should give due credit 
for the public good done under the strict control of trade associations and 
rating bureaus. Standards of fire safety, protection and prevention were 
encouraged, through rate credits and rate reductions for sound practices. 
Cities and towns were aided in formulating and adopting model building 
codes. Standards of safety were developed and promoted by trade asso- 
ciations. Much time, effort and money were spent on stamping out arson 
rings. The Underwriters Laboratories was formed and run as a non- 
profit enterprise to test all sorts of materials and appliances for safety in 
use and operation. Manufacturers were advised on safety standards for 
their products, and when they complied, were permitted the use of the 
Underwriters Laboratories’ label of approval, adding greatly to the pres- 
tige of their products and to the public safety as well. 

Yet, in a sense, these same good works may have contributed impor- 
tantly to the events leading up to the indictment of the Southeastern 
Underwriters Association and a number of its officials for alleged monopo- 
listic practices in violation of the Federal Antitrust Laws.§ Many of the 
leaders of the stock fire insurance companies had become so imbued with 
their good works, that they regarded their conduct of the fire insurance 
business as beyond question. Companies which did not do business in 
their way, and did not conform to the rules and regulations of their trade 
associations, were regarded as parasites on the business and fair game for 
elimination. Mutual companies were looked down upon, and an organized 
effort was made to discredit them. Mind you, these views were held with 
such fervent self-righteousness, that little or no thought was given to the 
possibility that their trade association practices were indictable. 

The years immediately preceding the Southeastern Underwriters Asso- 
ciation decision in 1944 saw the agency stock company business at the 
height of its glory. The trade associations were powerful and brooked 
little interference with their objectives. Company officials lived comfort- 


®Indictment summarized by the Supreme Court in 64 S. Ct. at page 1164, and in 
322 U. S. at page 535. 
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ably from day to day, leaving important decisions to the trade associa- 
tions, with the comforting knowledge that any errors they made would 
be shared by fellow members. Very little thought was given to planning 
for the future and scant attention was paid to criticism of the hide-bound 
ways of the business. 

Meanwhile, insurance had survived World War I and emerged stronger 
than ever. Then came the great depression. Once more insurance proved 
its strength by turning in a splendid record of stability. Contrasted with 
the failures experienced in the nation’s banking establishment, the in- 
surance business weathered the storm with relatively little difficulty. 

Next came our national pre-occupation with preparations for the war 
foreshadowed by Hitler’s demand for Czechoslovakia’s Sudeten territory. 
Consider for a moment the drama of the succeeding events which occurred 
with breathtaking speed. You will recall Hitler’s repudiation of the 
promised Sudeten Plebiscite; his demand for immediate control of this 
area stated to be his last territorial demand in Europe; Chamberlain’s 
‘Peace in our time and peace with Honor’’ speech; Hitler’s denunciation 
of the Munich Pact, and the destruction of Czechoslovakia; Italy’s seizure 
of Albania; the guarantee of Poland’s integrity by England and France; 
the failure of a Western Alliance with Russia, followed by the Non- 
Aggression Pact between it and the Reich; and finally Hitler's assault 
upon Poland signaling the start of World War II. 

Almost at once the insurance business was confronted with a wholly 
new set of problems. New risks were created by the strains imposed upon 
our industrial establishments. Huge insurance capacities were required 
because of concentrations of values at risk. Prices bounded upward, and 
insurance was in for a difficult time. Marine underwriters had their hands 
full with war risk problems, while casualty underwriters struggled with 
new and intricate liability problems. 

It is understandable that words of warning went unheeded in this 
period. The mere fact that the Missouri Rate Case could happen within 
the framework of insurance trade associations should have been warning 
enough. The business apparently took no notice of the request of the 
Attorney General of Missouri to the U. S. Department of Justice to 
intervene in his case against the rate making practices of the Companies.® 

Meanwhile there were numerous other complaints from policyholders 
and from insurers, not members of the big trade organizations, alleging 
boycotts and coercive measures employed by the Southeastern Under- 
writers Association. Failure of the business to heed these warnings and 
do something about them led to the indictment previously mentioned. As 


*See Joint Hearing before the Subcommittee of the Committee on the Judiciary 
Congress of the United States—7 8th Congress—pages 25, 63-65, 80-110. 
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described by the Hon. Victor R. Hansen, Assistant Attorney General, in 
an address at Tucson, Arizona in January 1958: 

“Tt was charged in the indictment that the member companies 
of the Association controlled 90% of the fire insurance and allied 
lines sold by the stock fire insurance companies in six states. The 
conspirators not only fixed premium rates and agents’ commissions, 
but employed boycotts together with other types of coercion and 
intimidation to force non-member insurance companies into the con- 
spiracies and compel persons who need insurance to buy only from 
association members on association terms. Non-member companies 
were cut off from the opportunity to reinsure their risks and their 
services and facilities were disparaged. Those independent sales agen- 
cies who continued to represent non-association companies were pun- 
ished by withdrawal of the right to represent association members. 


Persons purchasing insurance from non-association companies were 
threatened with boycott and with withdrawal of all patronage. In- 


spection and rating bureaus and local groups of insurance agents 
policed these conspiracies.” 


The indictment was a stunning blow to the industry and to its 
thousands of employees, who, like their leaders, believed that their posi- 
tion was both ethical and legal. To make matters worse, the Attorney 
General had instituted a criminal prosecution instead of a civil suit. Indig- 
nation over this uncalled for affront ran high even in quarters outside of 
the insurance business. In the Attorney General’s own words it was 
= pretty hard on insurance companies, that after 75 years of the 
Government not taking any action, their activities should now suddenly 
be declared criminal.” 

The Southeastern Underwriters Association and other defendants filed 
a demurrer?® on the grounds that the Federal Anti-Trust Laws did not 
apply to the fire insurance business, since it was not commerce. Moreover, 
they argued that it had been so held for 70 odd years, beginning with the 
famous case of Paul v. Virginia in 1869.11 The United States District 
Court in Georgia sustained this view; but on appeal the Supreme Court 
of the United States reversed, and held that ‘‘no commercial enterprise of 
any kind which conducts its activities across state lines has been held to 
be wholly beyond the regulatory power of Congress under the commerce 
clause. We cannot make an exception of the business of insurance.”’ !” 
This, of course, cleared the way for a trial on the merits. That the trial 
never came to pass was due in some degree to the sensible appraisal of the 
situation by Chief Justice Stone and Justice Jackson in their dissenting 


51 F, Supp. 712 (N.D. Ga. 1943). 
"8 Wall. 168, 19 L. Ed. 357 (1869). 
7648. Ce 1173. 


[ 36] 











opinions. They called attention to the practical difficulties involved in 
the case. The Chief Justice said in part, the ‘‘only practical effect of the 
decision now is to withdraw from the states in large measure the regula- 
tion of insurance and to confer it on the National Government which 
has adopted no legislative policy and evolved no scheme of regulation with 
respect to the business of insurance.” 13 

Justice Jackson seconded this view, saying, ‘“The Court's decision at 
the very least will require an extensive overhauling of State Legislation 
relating to taxation and supervision. The whole legal basis will have to 
be reconsidered. What will be irretrievably lost and what may be salvaged 
no one now can say, and it will take a generation of litigation to determine 
. . . the recklessness of such a course is emphasized when we consider that 
Congress has not one line of Legislation deliberately designed to take over 
Federal responsibility for this important and complicated enterprise. 
There is no Federal department or personnel with national experience in 
the subject on which Congress can call for counsel in framing regulatory 
legislation. A poorer time to thrust upon Congress the necessity for fram- 
ing the plan for nationalization of insurance control would be hard to 
find.’’14 Justice Jackson went on to say “*. . . if it (Congress) thinks the 
time has come to take insurance regulation into the Federal system, it may 
formulate and announce the whole scope and effect of its action in advance, 
fix a future effective date, and avoid all the confusion, surprise and injustice 
which will be caused by the action of the Court.’’% 

Attorney General Biddle issued a statement in which he sought to 
quiet some of the fears expressed over possible chaos in the business. He 
suggested participation of the insurance industry in the work to be done as 
a result of the decision. He noted the need for State, and perhaps Federal 
Legislation, but he indicated that the decision did not necessarily invalidate 
existing laws. Moreover, he said there would be no immediate prosecution 
of the Southeastern Underwriters Association; and that he would con- 
sider making the action a civil, instead of a criminal suit.*¢ 


64S. Ct. 1189. . 
464 S. Ct. 1192-3. This was in June 1944 when the European Invasion occupied 


everyone’s attention. 

*64S. Ct. 1194. 

See Joint Hearings before the subcommittee of the Committees on the Judiciary 
Congress of the United States, 78th Congress, 1-2 Session on S. 1362, H.R. 3269, H.R. 
3270, October 20, 1943 to June 23, 1944. 

On Page 636, the Honorable Francis Biddle, Attorney General of the United States, 
is quoted as having said, ‘‘I think it is pretty hard on insurance companies that after 75 
years of the Government’s not taking any action, their activities should now suddeniy be 
declared criminal; and, therefore, the Department has not only determined to give every 
reasonable time for the states and companies and the Federal Government to take such 
action as they might deem appropriate, but after consideration, after that period lapses, we 
would consider filing bills in equity rather than criminal proceedings, so the companies 
would have an opportunity of amending their practices, because it would be unfair to 
send a man to jail for something he considered legal.” 
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Meanwhile, there had been introduced in Congress the Bailey-Van 
Nuys Bill, which specifically exempted insurance from the provisions of 
the Federal Anti-Trust Laws. This Bill came very close to passage because 
it had the support of the insurance industry as a whole and virtually all 
of the 48 states, including their Governors, Attorneys General, and insur- 
ance departments. 

However, Senator Joseph C. O’Mahoney, from Wyoming, led a de- 
termined opposition; and the Bill stalled in committee for eight months. 
At the time, it was felt by some observers of the situation, that the Insur- 
ance Executives Association, a top level trade association, exerted too much 
pressure for the bill, resulting in the increased opposition to it. 

Once it was realized this proposal was dead, the insurance industry, 
under the leadership of the National Association of Insurance Commis- 
sioners, produced a draft of a new Bill, designed to preserve state regula- 
tion. Recognizing the position of the Federal Government, this Legislation 
acknowledged the authority of its Anti-Trust Laws. After some debate 
and modification it received enough support to be introduced in the 79th 
Congress. It was finally enacted as Public Law 15, commonly called the 
McCarran Act.17 It provided in substance that Congress believed the 
continued regulation and taxation of the business by the several states to 
be in the public interest; that the application of the Federal Anti-Trust 
Laws should be suspended for a period during which the states might 
enact such new regulations as they saw fit; that after this moratorium the 
Federal Anti-Trust Laws should apply to the business only to the extent 
that the business was not regulated by state law; but that federal laws 
should nevertheless apply to acts or agreements of boycott, coercion and 
intimidation. 

Thus the insurance business suddenly faced an entirely new set of 
circumstances. State regulatory officials and insurance companies as well, 
were confronted with questions which in the words of Chief Justice Stone 
‘*. .. cannot be answered for years to come during which a great business, 
and the regulatory officers of every state must be harassed by all the doubts 
and difficulties inseparable from a realignment of the distribution of power 
in our Federal System.’’48 No longer would the state governments enjoy 
the exclusive power of regulating the insurance business. Henceforth they 
would have the Federal Government looking over their shoulder. 

In retrospect one wonders why the Federal Government had not moved 
sooner than it did.1® Prior to 1930 the United States Supreme Court, in 


#59 Stat. 33. 15 U.S.C:A. STO11-1015. 

%64 8S. Ct. 1189. 

As early as 1915, the U. S. Supreme Court held a Federal Stamp tax on marine 
insurance policies covering exported goods to violate the constitutional prohibition 
against taxes on exports. Thames and Mersey Marine Insurance Co. v. U. S., 237 USS. 
19, 59 L. Ed. 821, 35 S. Ct. 496 (1915). 
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a series of decisions, had successively broadened its view of the powers of 
Congress under the commerce clause to include more and more detailed 
regulation of more and more industries. Using the national emergency of 
the great depression as an excuse, three Roosevelt Administrations had 
accelerated these trends, and pushed congressional regulatory powers to 
even broader limits. 

The McCarran Act was both an invitation and a threat to the states; 
an invitation to enact suitable laws regulating the insurance business, and 
a threat of Federal regulation if this was not done. 

In the light of this threat, the most pressing problem for the states 
was what to do about the practice of pooling loss experience and the main- 
tenance of the vast national network of rate making organizations, includ- 
ing other related bodies whose functions included advice on rating matters, 
standard forms of contract, and the enforcement of rules of practice. There 
was also the problem of pools or syndicates for joint underwriting of very 
large risks. 

In the absence of state regulation, these activities would be in direct 
violation of the Anti-Trust Law, and the bureaus and companies partici- 
pating would again be subject to Federal prosecution when the moratorium 
of Public Law 15 expired. 

The need to pool loss statistics in order to arrive at a credible basis for 
rates is obvious, but the need to act in concert beyond this point, and to 
fix whole rates is far from clear. Still less clear is the need for a narrowly 
restricted set of ‘‘standard’’ forms established by concerted action and the 
enforcement of uniform rules of practice. 

The point concerning rates was covered in the Government’s Brief in 
the Southeastern Underwriters Association Case which took note of the 
fact that the rating bureaus do not determine, on a statistical basis or 
otherwise, the amount necessary to pay losses (the burning rate), but fix 
the final premium charged to the assured.2° The Brief concedes that the 
formation of burning tables, showing the probability of loss on property 
may be a legitimate function of a Joint Bureau, such as the rating 
organizations. 

On the question of the whole rate, the Brief recognizes that it should 
be sufficient to cover (1) the amount necessary to pay losses, including an 
amount sufficient to maintain adequate reserves against conflagrations, (2) 
the administrative expenses, and (3) profits. It then points out that only 
the first of these factors is not subject to the control of the individual 
company, and that the expenses of all companies should not be the same, 
much less their profits. 

Thus, if the Bureaus limited their activities to the formulation of 


See pages 109-123 in Brief for the U. S—U. S. v. Southeastern Underwriters 
Association, 322 U.S. 533. 
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burning tables and companies modified such burning tables to conform to 
their own requirements for reserves, administrative expenses and profits, 
the room left for free play between the burning rate and the final premium 
charged the policyholder would provide a substantial competitive area. 
Such a solution to the problem of rate making was turned down be- 
cause it was felt that there was a possibility of violating the Sherman Act 
and because it was stated to be the considered opinion of the ‘‘All Industry 
Committee,’’ charged with the formulation of model rating bills, that 
such a statistical plan would open the door to complete Federal control.?! 
Moreover, a large and substantial group of insurance people held that 
uniformity of rates and forms of insurance are both necessary to prevent 
the business from destroying itself with cut-throat competition.22 To 


See address by J. Dewey Dorsett, General Manager, Association of Casualty and 
Surety Executives, before Executive Committee and members of Arkansas State Association 
of Insurance Agents at Little Rock, Arkansas, December 8, 1946. 

Arguments against Federal regulation were summed up by Vestal Lemmon, General 
Manager of the National Association of Independent Insurers in his report on October 16, 
1957 as follows: 

“State regulation is closer to the people, and therefore more responsive to their chang- 
ing problems and needs; 

“State regulation can better adjust itself to varying regional and sectional conditions; 

“State regulation because of its wide dispersion is more secure from the dangers of 
rigid, centralized control, and capture by any one faction or ideology; 

“State regulation provides not one but 48 laboratories for healthy research and 
experimentation.” 

“The following testimony by the chief officer of a group of insurance companies 
illustrates the views held by this segment of the business: 

Tr. 233 “. . . The way that rating organization came into being was because 
of such things that were attempted, and the vast impasse such as is proposed by these people, 
because if they do what they are doing then everybody will do it and there would be 
complete chaos. As a result of that we created a rating organization, and it would do them 
good to read the report of the Merritt Committee which went into this subject at great 
length and laid down the reasons why we should be made to—not only should be allowed 
to make rates in concert but should be made to make them in concert. 

Tr. 247-8 Q. Mr. Barry, are you acquainted with the contents of the Merritt Com- 
mittee report? 

A. With most of it, yes. 

Q. Do you know that this was a report that was prepared by the Legislative Com- 
mittee which made an investigation of insurance matters in the State of New York? 

A. That’s right. 

Q. I ask you—I intend to file this, and I am just going to read excerpts from it— 
whether you agree with the following extract from that report: “The practical result and 
the difficulty of the problem of rating is that it is impossible to make rates properly on 
the basis of a single company’s experience. The experience of even the largest companies 
is not extensive enough to insure the proper working of all averages on all filings.’ Do you 
agree with that? 

A. Absolutely. 

Q. And that is the point to which you have been addressing yourself? 

A. Absolutely. 

Q. Do you agree with the quotation from that report which is as follows: ‘It has been 
demonstrated by the experience of all kinds and places that open competition in fire in- 
surance is an unstable condition which leads to the general weakening of the companies 
and eventually to the elimination of small companies. Furthermore, under open compe- 
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substantiate their views, they quoted from the Merritt Committee, ap- 
pointed by the Senate and Assembly of New York State, which made a 
report in 1911 containing in part these remarks: 


“The universal effect of such period of open competition . . . has been 
a cutting of rates to a point that was below the actual cost of the 
indemnity. . . . Rate wars of even a local character lead, if long con- 
tinued, to the dissolution of the smaller and weaker companies . 
the policyholder, to be sure, gets his insurance very cheaply, but it 
has not done the policyholder any good to get cheap insurance if, 
when the test comes, the protection is found to be worthless.” 


In contrast to these views were those of a strong group of independent 
companies who, along with many other varying interests, were represented 
on the so-called All Industry Committee set up to prepare proposed model 
rating bills for enactment by the several states. These companies were 
fearful of losing competitive opportunity thruogh a system enforcing 
uniformity. Their views had strong support in the congressional reports 
accompanying Public Law 15, which read in part: 


‘Nothing in this Bill is to be construed as indicating it to be the 
intent or desire of Congress to require or encourage the several states 
to enact legislation that would make it compulsory for any insurance 
company to become a member of rating bureaus or charge uniform 
rates. . . . It is the opinion of Congress that competitive rates on a 
sound financial basis are in the public interest.’’** 


In the end two model rating bills were finally prepared, one for the fire 
and marine business and the other for the casualty business. In both of 
their “‘Purpose’’ sections it was stated that they were not intended either 
to prohibit or discourage reasonable competition or to prohibit or encour- 


tition there is always discrimination in favor of a policyholder with influence.’ Do you 
agree with that? 

A. Absolutely.” 

Q. That observation and recommendation in the Merritt Committee report? 

A. Yes—That was a great committee. 

Tr. 249 Q. Are you acquainted with the Lockwood Committee report? 

A. I am, with most of it. 

Q. Was that a committee also appointed by the Legislature of the State of New York? 

ae Fee 

Q. I read you the following paragraph from that report: ‘Rate making upon the 
endless items of property that enter into the insurance business is exceedingly difficult and 
expensive. It requires a large organization and expert knowledge and experience. No 
single company, however large, can afford to make rates for itself alone.***’ Are you in 
accord with that conclusion of the Lockwood Committee, Lockwood Legislative Com- 
mittee? 

A. Absolutely. 

Tt should be noted that this report speaks only of rates, not of forms and practices. 
Moreover, it was made before the Insurance Department had power to supervise rates for 
adequacy. . 

*H. Report No. 143 February 13, 1945. 79th Congress, Ist Session. 
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age uniformity in insurance rates, rating systems, rating plans or practices. 
Uniformity or non-uniformity, however, was permitted to the extent 
necessary to keep rates from being excessive, inadequate or unfairly 
discriminatory. 

To make certain these standards were met, processes of approval and 
disapproval of rate filings were outlined. Organizations to make rates in 
concert were permitted, but no insurance company was required to become 
a member or subscriber to any of them. The law further stated, ‘‘each 
rating organization shall permit any insurer not a member to be a sub- 
scriber to its rating services for any kind of insurance, sub-division, or 
class of risk or part or combination thereof, for which it is authorized to 
act as a rating organization.’’ Provision was made for subscribers to 
deviate from the rates of the rating organization and independent rate 
filings were permitted. 

Properly interpreted, these rating laws could have been made to provide 
a proper balance, between a reasonable opportunity to compete in the 
public interest and permitted concert of action, in those fields where it 
Was necessary to render efficient service. Unfortunately, however, ten 
years of experience under these laws does not show that such a balance 
has been effectively maintained. 

The reasons for this failure are clear, as are also the motives and methods 
by which it has been brought about. Freedom cannot be achieved by 
statutes alone nor by the administrative efforts of a few officials. Neither 
the passage of ‘‘model’’ state rate regulatory laws, nor the routine activities 
of state insurance departments could be sufficient to cure the evils charged 
against the Southeastern Underwriters Association if the members of that 
Association, and other insurers like them, persisted in their efforts to con- ° 
tinue those practices as they have done. 

Haled before the Federal Courts on criminal charges and told by the 
Supreme Court of the United States that ‘‘the kind of interference with 
the free play of competitive forces with which they were charged is exactly 
the type of conduct which the Sherman Act has outlawed for American 
“Trade or Commerce’ among the States’*> it might have been thought 
that the self-righteous, self-regulating tariff companies would have per- 
formed some act of contrition when Congress gave them the temporary 
reprieve of the McCarran Act. To a very limited extent they did so in 
advocating the liberally worded rating laws we have mentioned. 

However, any repentance was short lived. Once out of the legislative 
halls, the tariff companies turned their unrepentant efforts toward the use 
of the appeal sections of the rate regulatory laws in an effort to thwart the 
activities of independent companies. On simple unsupported allegations 
of being aggrieved or of suffering irreparable damage, the tariff companies 


*64S. Ct. 1165. 
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have used their collective power to drive independent companies into long 
and costly litigation to establish their right to compete with rates and 
forms differing from those promulgated by the rating bureaus. 


The principle for which the tariff companies have battled is very 
simple; the control of competition through rigid uniformity of rates. The 
battle cry has also been simple—and fallacious: ‘““Without uniformity there 
is chaos.”” The strategy and tactics of the tariff companies have been hid- 
den in a smoke screen of legal maneuvers, which have been highly effective 
against all but a few large and strong independent companies. 


Even before this battle began, the Company I represent had long been 
impatient with the inflexibility of the strict, self-imposed regulation of 
the fire insurance business and was eager to initiate advances in policy 
forms and rating procedures which it believed to be in the public interest. 
However, when it offered the first of its suggestions to the insurance 
business at large, it met with such complete rebuff by the tariff companies 
that it was forced to proceed on its own by making independent filings 
with the several state insurance departments. These efforts were resisted 
by the concerted action of rating bureau members, who protested that 
such innovations would produce unfair discrimination; make for unfair 
competition; produce “‘chaos’’ in the industry; confuse the public; and 
confound the force of law and order as represented by themselves.® 


The next phase of the battle centered about the so-called deviation 
section of the rating laws. By that section individual companies are per- 
mitted to deviate from the rates promulgated by the rating organizations, 
provided, of course, the deviated rates meet the test of being reasonable, 
adequate, and not unfairly discriminatory. 


It soon became apparent that in each case the battle would have to 
be fought state by state, and that the cost in time and effort would be so 
great as to make this approach to independence impracticable.2* More- 


Installment Premium Endorsement, first filed in 1945, a method by which the in- 
sured who could not afford the full three or five year premium could take advantage of 
the reduced term rates for fire insurance through insurance company financing. Previously 
such financing had been offered primarily through banks and finance companies entailing 
the additional expense of a third party to the transaction. There followed a long series 
of hearings and court proceedings lasting until 1952. 

*Pennsylvania—Deviation for Philadelphia, Philadelphia Suburban and Allegheny 
County filed December 21, 1948. In this case the Insurance Company of North America 
reduced commission rates of agents in the so-called excepted cities in order to bring about 
commission uniformity regardless of geography. In order to maintain its competitive 
position and to give the policyholders the benefits of any resulting savings, North America 
attempted to reduce rates by using the deviation provisions of the various state rating laws. 
The reductions applied primarily to the dwelling classes for fire and extended coverage 
but in some areas were extended to other classes such as schools, churches, and mercantile, 
and in recent Washington, D. C. deviation, to all classes of fire insurance. Both cases in- 
volved extended hearings and court procedures. 


[ 43 ] 











over, most insurance departments ruled that since the rating laws provide 
for deviations effective for only one year, they must be re-justified an- 
nually. This, of course, makes the burden on the deviating company 
intolerable, particularly when the tariff companies, acting in concert, de- 
mand a hearing on each deviation every year. 

An amusing example of this is a case in Illinois in which the North 
America won from the Director of Insurance, against the concerted op- 
position of the tariff companies, the right to pass the savings of its lower 
acquisition costs on to its policyholders, by reduced rates.28 The Direc- 
tor’s decision was appealed to the courts by the tariff companies acting in 
concert, but, before the matter could be decided, twelve months passed. 
A new deviation had to be filed and justified again in the face of the same 
opposition. Thus, when the matter finally reached the highest court, it 
was held that the question was moot, since the old deviation had expired, 
and the new one was not before the court. We now have a similar question 
before the court in Washington, D. C.?® 

Despite the fact that our Company had won numerous deviation cases 
throughout the United States, it felt the necessity of some other simple and 
less costly means by which its independence in rates and policy forms 
could be achieved. The deviation procedure had proved to be impractical 
in the face of the concerted opposition of the tariff companies. 

An alternate lay in the complete formulation of rates by the Com- 
pany, rather than by deviating from rates made by the rating organization. 


Cook County Deviation. This deviation was originally filed and approved in 1947. 
Thereafter it was re-approved annually until a bureau rate change late in 1950 caused the 
Commissioner to require North America to re-file. The Cook County Inspection Bureau 
asked for a hearing which was held May 15, 1951 when the Bureau opposed the deviation. 
The Commissioner re-approved the deviation September 11, 1951. The bureau appealed 
to the Circuit Court of Sangamon County which issued an order sustaining the Commis- 
sioner on April 3, 1952. The bureau appealed to the Appellate Court whcih held the 
question moot on March 5, 1953. Cook County Inspection Bureau v. Day, 349 Ill. 459, 
110 N.E. 2d 875. The Supreme Court of Illinois affirmed on May 15, 1953. Pending 
these appeals the North America re-filed its 1952 deviation on May 26, 1952. The bureau 
asked for a hearing but later withdrew in the face of subpoenaes which called for rates 
of commission paid. The deviation has been renewed continuously to date. 

* District of Columbia Deviation. The Insurance Company of North America filed 
a fire deviation which was approved July 1956 by the Superintendent. Two small com- 
panies, members of the Insurance Rating Bureau of the District of Columbia, appealed 
to the Federal District Court in their behalf and on behalf of other unnamed companies. 
The Insurance Rating Bureau of the D. of C. originally took a position of opposition but 
eventually followed a vote of its members against active participation as a plaintiff. The 
two companies attempted to obtain a stay of the deviation in the District and in the Circuit 
Courts but failed. The appeal has not yet been heard by the District Court and in the 
meantime the deviation has been renewed effective July 1957. (It should be noted that 
the Superintendent was unsuccessful in a motion supported by North America to have 
the Bureau removed as a defendant. In addition, North America was unsuccessful in a 
motion to dismiss or for summary judgment.) 
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Thus, the decision was taken to make use of the provision of the rate 
regulatory law permitting a company to subscribe for only a part of the 
services of a rating organization. Our company withdrew certain classes 
of its business from the jurisdiction of the rating organizations and filed 
its rates directly with state regulatory authorities. This, again, met with 
concerted opposition by the members of the rating organization. They 
protested the company’s right of partial subscribership and obtained a 
hearing before the Superintendent of Insurance of New York. After a 
long and bitter contest, the Superintendent found in the Company’s favor. 
On appeal the New York Courts upheld the Superintendent.*® The tar- 
iff companies then appealed to the Supreme Court of the United States, 
but that Court dismissed their appeal.** 

Further pursuing their tactics, the tariff companies attempted an 
amendment to the Constitution and By-laws of the Pacific Fire Rating 
Bureau the effect of which was to outlaw partial subscription of any 
company except a specialty company. Once again, our Company was 
forced to go to Court to maintain the right of partial subscribership so 
plainly specified in the law; and again this right was upheld—this time 
by the Supreme Court of the State of Arizona. The Court pointedly 
called attention to a statement by the authors of the so-called All Industry 
Rate Regulatory Laws, who had said that “‘no licensed insurer can be 
denied the right to such partial services provided only that it conforms to 
reasonable rules and regulations approved by the commissioners.’” The 
Court then went on to say . . .““However, if a rule or regulation denies 
such right, approval by the Director does not change the fact that the 
right has been denied, and the statute violated. We hold Rule VII supra, 
is plainly inconsistent with the statute and was properly stricken down 
by the trial court.” 

One would think that in view of the plain wording of the law and 
after these two decisions, the tariff companies would cease their attacks. 
Such is not the case. In spite of their earlier, clear-cut defeats in Arizona 
and New York, they are currently engaged in a contest there with our 
Company on the right of partial subscription as to certain multiple line 
policies. Since the matter is still pending, detailed comment is 
inappropriate. 

Thus, you will see that the original decision of a single Company to 
proceed as an independent was a fateful one. Since that decision in 1945, 
the company has been subjected to nearly 100 administrative hearings 
and court proceedings involving its independent activities. This averages 
out to about one and one half hearings or proceedings every two months. 


Cullen v. Bohlinger, 284 App. Div. 964, 136 N. Y. S. 2d 361 (1954). 
"350 U.S. 803, 100 L. Ed. 722, 76 S. Ct. 56 (1955). 
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In practically every instance these hearings and court proceedings have 
been initiated, prosecuted and financed by the membership or a small 
committee of the membership of the vast network of rating organizations 
in the United States. 

This Company has not been the sole object of these tactics. After 
taking note of the problems which have confronted the Insurance Com- 
pany of North America, the General Manager of the National Association 
of Independent Insurers stated in a report to his membership on October 
16, 1957; 

“Other independent companies have encountered similar harassment 
when they tried to offer the public a lower price or a different product. In 
the case of the larger companies, this harassment is bad enough. But is is 
an almost impossible obstacle for the small and medium sized companies 
who can ill afford the delays of dilatory administrative action, or the ex- 
pense of engaging in costly hearings and litigation. To them, the mere 
threat of organized opposition has succeeded all too often in blocking their 
efforts to be competitive.” 

A striking illustration of the philosophy which has guided the think- 
ing of the tariff companies was given by the president of the Eastern Under- 
writers Association in December 1956, in an address entitled ‘““What 
Price Independence.’’ The address was severely critical of independent 
companies. After making an absurd allegation that they are ‘‘not carrying 
their share of the inherent obligations which the public has come to expect 
of the insurance business,’’ he observed that “‘independence”’ is best defined 
by George Bernard Shaw in his ‘“‘Pygmalion”’ as ‘‘middle class blasphemy.” 
Since ‘‘blasphemy”’ in turn is “‘irreverence in speaking of God or sacred 
things,” the plain inference is that the trade associations sit at his right 
hand. This is an excellent example of the attitude of self-righteousness, 
about which we have previously spoken. It illustrates the thinking which 
prompts these companies to do all within their power to revive the insur- 
ance pattern existing prior to the Southeastern Underwriters Association 
indictment, rather than to correct the evils for which they were indicted. 

Rating Bureau managers are afflicted with the same views. The 
General Manager of the Inland Marine Insurance Bureau had this to say 
to his Association in the late spring of 1957. After making the extraordi- 
nary statement that cooperative rates are the only ones that can meet the test 
of public interest by being uniformly reasonable, adequate and not un- 
fairly discriminatory, he admonishes state regulatory officials with these 
words: ““There can be no reasonable doubt that the duty of supervision is 
to reconcile every independent filing and every deviation with the para- 
mount vital filings of the rating organization.” Here is it plainly urged 


that the rates promulgated by the tariff companies occupy such an exalted 
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position as to make all others contrary to the public interest. It is hard 
to believe that anyone, including his own members, would take this 
seriously. 

Recently a new approach has been taken in the containment of inde- 
pendent companies. This was signaled by the president of a large insurance 
company, in an address at a Convention of the National Association of 
Insurance Agents in New York in September 1956. After noting the 
severe competition the tariff companies were experiencing from independ- 
ent companies which passed savings in expense on to their policyholders, 
he suggested three possible ways of meeting this competition. One would 
be to find some way of saving money. He discarded that by saying, 
“certainly on the basis of our current experience, there is no room for 
overall reduction of rates sufficient for the purpose.”” Another way was 
simply to take the reduction out of pocket, suggesting at the same time 
that the pocket would probably be that of the agent, and showing that 
such a course would be impractical and undesirable. His conclusion was: 
“One thing that might be done is to enact new state rating laws that in 
effect will establish a single rating bureau in each state, and require that 
all companies doing business in the state must belong to that bureau.” 
Then to close off any loopholes, he added this: ‘““The law might also 
stipulate that the rates are to be established by the bureau on the experience 
of all companies writing in the state."” He wound up that thought by 
saying ... ““That is, of course, only the barest outline but you see what 
I am driving at.’’ The independent companies had no difficulty in doing 
so. 

Currently two attempts have been made to carry out this suggestion. 
One of them was in the state of Kentucky where the insurance commis- 
sioner, a retired employee of one of the largest tariff companies, sponsored 
two bills which would have forced independents squarely into line with 
the tariff companies, both as to rates and forms. The other case was in 
New York where bills were introduced prescribing compulsory membership 
in rating organizations and eliminating the deviation section from the 
rate regulatory laws. Both these attempts were defeated by prompt and 
strenuous opposition from independent companies. 

The thinking which prompted the New York proposal is shown by the 
following two excerpts from a four-page memorandum submitted in 
support of it: 


“The survival of concert of action in rating today depends solely 
upon the recognition by the vast majority of insurers that it is vital 
to the public interest and to sound fundamental principles of in- 
surance. So, the vast majority of insurers writing most of the insur- 
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ance, resist the exercise of the right to be independent filers of rates or 
deviators and by such a thread of tolerance to the competition of 
independents and deviators does concert of action in rating continue 


in its weakened status.”’ 
x * x 


“Equally fundamental is the premise that the cost of insurance to 
the public must be reasonable, and adequate to protect solvency and 
to permit insurers to make a reasonable underwriting profit and re- 
turn dividends; and unfair discrimination must not be permitted. It 
is a misconception of public interest and contrary to historical ex- 
perience to conclude that the public benefits from competitive price 
cutting in the insurance business.” 


This argument was effectively answered by the New York Superin- 
tendent of Insurance in a memorandum opposing the bill, in which he 
said... “It is well known that no matter how good state regulation of 
rates made by rating organizations composed of companies acting in con- 
cert may be, it is not nearly as effective in protecting the public against ex- 
cessive premium rates as is healthy competition between Bureau companies 
and independent insurers.” 

Before bringing this paper to a close I would like to draw a brief 
analogy between the so-called Fair Trade Laws and the activities of the 
tariff companies in control of the rating bureaus. These similarities may 
be summarized as follows: 

Resale price maintenance clauses were held illegal in 1911 in the general 
merchandising field, whereas in the insurance field concerted rate fixing and 
related activities of rate bureaus were held illegal in 1944, in the South- 
eastern Underwriters Association case. In each instance, the U. S. Supreme 
Court held that a special form of price fixing was in violation of the 
Federal Anti-Trust Laws. 

Following each of these court decisions, Congress granted limited 
immunity from the Federal Anti-Trust Laws, both as to resale price 
maintenance and as to concerted action in insurance rate making, but, in 
each instance, only to extent permitted by State Law. In the Fair Trade 
field, Congress passed the Miller-Tydings Act in 1937 immunizing resale 
price contracts on trade-marked goods, if such contracts were permitted 
under the law of the state where the resale was made. Similarly, in the 
insurance field, Congress in 1945 passed Public Law 15 exempting that 
business from certain of the Federal Anti-Trust laws to the extent that 
such business is regulated by state law. 

In both cases exemption did not include acts of coercion whereby un- 
willing competitors might be forced into anti-competitive activity. In fact, 
the Supreme Court in 1951 held that-a state statute permitting coercion 
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of unwilling retailers to adhere to so-called “‘Fair Trade’ prices was void, 
because it went beyond the exemption of the Miller-Tydings Act.** 


Following this decision in 1951, Congress amended the ‘‘Fair Trade” 
exemption in the Federal Anti-Trust Laws so as to authorize state laws 
which impose coercion upon non-signers. However, this effort to legalize 
coercion, known as The McGuire Act, has for all practical purposes failed. 
Although the constitutionality of this Act was upheld by a Federal 
Court,** the courts in many states have declared their respective state 
laws unconstitutional insofar as they apply to non-signers. In doing so, 
they assigned such reasons as conflict with the due process clause of Federal 
and State Constitutions, unlawful delegation of legislative authority, and 
conflict with State or Federal Anti-Trust Laws. 

The reasons for the failure of the attempt to legalize coercion in the 
‘Fair Trade’ field have been: 


(A) The effort to maintain resale prices conflicted with natural 
economic forces, and led to the rise of discount houses which 
soon began to sell a large proportion of the goods to which 
“Fair Trade” prices applied. 

(B) The effort to authorize coercion met with legal difficulties when, 
as stated, a large number of state courts held the non-singer 
provisions unconstitutional.** 


It seems likely that such efforts at price maintenance in the insurance 
field will fail for parallel reasons. Here, as in the merchandising field, 
price maintenance must inevitably conflict with natural economic forces. 
Just as discount houses forced the economic issue in the merchandising 
field, insurance has a counterpart in the form of mutual and reciprocal 
companies which will force the economic issue by refunding redundancy 
in rate through dividends to policyholders. Also, as in the merchandising 
field, efforts to authorize coercion are meeting with legal difficulties. The 
courts have already refused to permit rating bureaus to coerce insurance 
companies to become full subscribers and thus to forfeit their right to 
make independent filings.** They have also refused to allow agents’ 


*Schwegmann Bros. v. Calvert Distilling Corp., 341 U. S. 384, 95 L. Ed. 1035, 
71S. Ce. 745 (1951). 

3 Schwegmann Bros. Grant Super Market v. Eli Lilly Co., 205 F. 2d 788 (C.A. 5th, 
1953), cert. den. 74 S. Ct. 71. 

*In 16 states the courts declared the state non-signer provision unconstitutional 
(Arizona, Arkansas, Colorado, Florida, Georgia, Indiana, Kentucky, Louisiana, Michigan, 
Nebraska, New Mexico, Ohio, Oregon, South Carolina, Utah and West Virginia). In 
Virginia the Supreme Court of Appeals held the ‘Fair Trade’ law unenforceable because 
in conflict with the State Anti-Trust Law. Benrus Watch Co. Inc. v. Kirsch, 198 Va. 94, 
92 S.E. 2d 384 (1956). In three states (Missouri, Texas and Vermont) and the District 
of Columbia, there are no ‘‘Fair Trade’’ laws. 

Cullen v. Bohlinger, 284 App. Div. 963, 136 N. Y. S. 2d 361 (1950) and 350 
U. S. 803, 76 S. Ct. 56; Pacific Fire Rating Bureau v. Insurance Company of North 
America decided February 18, 1958—-Supreme Court of Arizona. 321 P. 2d 1030. 
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associations to employ boycott and other forms of coercion to force com- 
panies to deal only with member agents.** In fact, it is plainly apparent 
that such efforts conflict with the underlying purpose of the McCarran 
Act and if continued, will invite further Federal action in the regulation 
of insurance.** 

This brings up to date the background of competition and regulation 
in insurance—particularly fire insurance. The transition from self-regula- 
tion to state regulation has been a difficult one. Currently, the insurance 
business as a whole, except life, is going through a very unprofitable cycle. 
There are those who would blame the competitive activities of independ- 
ent companies. Others believe that the economic pressure now relentlessly 
exerted on the companies, particularly on rating bureau members and their 
agents, will prove to be their salvation by forcing the adjustments needed 
to modernize rating methods and to equalize the competitive advantages 
of different methods of merchandising and distributing insurance. In my 
opinion, the next five years or so will prove the latter view correct. 


To conclude, perhaps I should make some observations as to the future 
in insurance. Competition in insurance forms and pricing should and will 
continue on a reasonable basis; natural economic forces will bring about 
some important readjustments in distribution systems and merchandising 
methods; the successful companies will be the ones who recognize and cater 
to the public requirement in price, coverage and service; the current un- 
profitable cycle will be brought to an end in due course, and insurance will 
surge ahead to even greater attainment. 


* U.S. v. New Orleans Insurance Exchange, 148 F. Supp. 915 (E.D.) La. 1957), 
aff'd, 78 S. Ct. 96. re-hear den. 78 S. Ct. 329. 


Honorable Victor R. Hansen, Assistant Attorney General, Anti-Trust Division, in 
an address before the University of Arizona Program on Insurance Regulation, made this 
pertinent comment: 

“Recently there have been attempts in several states, either by proposed legislation or 
by state regulation, to require complete uniformity in rates and policy forms. I do not 
wish to express any opinion as to the merits or validity of any specific state action. I 
would like to say, however, that to the extent that the state imposes strict uniformity upon 
the industry and eliminates or greatly restricts the area for independent action in rates and 
methods of operation, to that extent the underlying purpose of the McCarran Act—which 
is to preserve and protect healthy competition in the insurance industry—becomes under- 
mined.” 
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Eitstorical and Current Developments 
in the Law of Jury Instructions 


By JACK E. HORSELY * 


Ti LAW of instructing juries is the subject of in- 
tensive study. Much work by able scholars has been devoted to seeking 
to arrive at the best system. Increasing emphasis has been placed upon jury 
instructions in all jurisdictions. In Illinois the State Bar Association, the 
Chicago Bar Association and the Association of Circuit Judges have all 
designated leaders of the bench and bar to work on the problem. The 
Committee is now engaged in devoting unsparing effort. This distin- 
guished group is reportedly applying itself largely to formulating accurate 
and simple statements of the most frequently used rules of law. This is a 
creditable goal. 

Other States, particularly California, have taken long strides towards 
standardization and simplification of jury instructions and eliminating, 
within reasonable safeguards, useless technical language is a laudable part 
of the project, providing, of course, the legal meaning is not thereby 
affected. ‘Lawyer Talk” confounds laymen too frequently. When twelve 
persons have spent several days in the unfamiliar environment of the court 
room observing a proceedings quite foreign to most or all of them, it is 
undoubtedly even more baffling to be subjected to erudite technical verbiage 
totally outside the scope of the average layman’s vocabulary. 

Nevertheless, worthy as is any program of simplification of jury in- 
structions, in language and otherwise, the method of execution must not 
sacrifice the safeguards of justice. The solution lies in a combination of 
simplification and the utmost care in the thoroughness of preparation of 
the jury instructions. Thus will we approach closest to assuring justice free 
of influence from irrelevancies. To eliminate all technicalities is markedly 
dangerous. This pitfall is well emphasized by Professor Erwin N. Gris- 
wold, Dean and Langdell Professor of Law, Harvard Law School, who 
said, in an address styled “Per Legem Terrae’’ at Mount Holyoke College, 
South Hadley, Massachusetts, March 24, 1954: 

“A failure to appreciate the intimate relation between sound pro- 
cedure and the preservation of liberty is implicit, may I say, in that 
saddest and most shortsighted remark of our times: ‘I don’t like the 


* Member of Craig & Craig, Mattoon, Illinois. 
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methods, but...” For methods and procedures are of the essence of 
due process, and are of vital importance to liberty. As Mr. Justice 
Brandeis wrote some thirty years ago, ‘In the development of our 
liberty insistence on procedural regularity has been a large factor.’ 
Burdeau v. McDowell, 256 U.S. 465, 477 (1921). More recently 
Mr. Justice Frankfurter has put the same truth in these words: ‘The 
history of liberty has largely been the history of observance of pro- 
cedural safeguards.’ McNabb v. United States, 318 U.S. 332, 347 
(1943).” * * * “Liberty is established and preserved by the develop- 
ment and maintenance of proper procedures.”’ (Italics added.) 
Although throughout our history rule and statute on the law of jury 
instructions have been legion, the best statutory statement encountered in 
the Midwest is in Section 28, Chapter LXXXIII, Practice, on Page 417 
of the Revised Statutes of the State of Illinois, adopted by the General 
Assembly at its regular Session, held in the years 1844-1845. It is there 
said, with laudable simplicity: 
“The Circuit Court in charging the jury shall only instruct as to 
the law of the case.” 
This, with its inferences, remains a good fundamental rule of the law 
of jury instructions today. 
There are really only three essential general elements to a valid jury 
instruction: 

(1) It must be an accurate statement of the law. 

(2) It must be relevant to the issues of fact. 

(3) The instructions, in a body, must be fair and free from 
any incidental factors which would improperly influence 
the jury. 

The law of jury instructions consists of refinements of these requisites. 

In addition, there are many guide-posts along the right path in the 
form of general ramifications in the proper use of jury instructions. These 
background rules usually, however, are germane to one or more of the 
three broad fundamental principles stated. It would be beyond the proper 
scope of this exploration to seek to allude to more than a few of the more 
important rules. Usually these basic propositions or broad rules of the 
law of jury instructions are more closely correlated with the facts of a 
particular case. To illustrate, it is widely held that a jury must be in- 
structed with exemplary accuracy if the facts of the case are close so that 
the verdict could, so far as the law is concerned, go either way.! 


* Ketchum v. Pattee, 37 Cal. App. 2d 122, 98 P. 2d 1051 (1940); Dowdall v. 
Gilmore Oil Co., 18 Cal. App. 2d 1, 62 P. 2d 1051 (1936); Barnes v. Thomas, 72 Ga. 
App. 827, 35 S.E. 2d 364 (1945); Parkin v. Rigdon, 1 Ill. App. 2d 586-592, 118 
N.E. 2d 342 (1954); Jackson v. Hursey, 1 Ill. App. 2d 598-605, 118 N.E. 2d 348 
(1954); Stegall v. Carlson, 6 Ill. App. 2d 388-395, 128 N.E. 2d 352 (1955); 
Masters v. Central Illinois Electric and Gas Company, 15 Ill. App. 2d 95-108, 145 N.E. 
2d 269 (1957). 
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This is, for practical purposes, another way of saying that the 
cumulative aspect of a record is ofttimes an important factor. If the plain- 
tiff’s case, though prima facie adequate, is highly attenuated on the facts, 
the reviewing court is justified in scrutinizing the instructions with special 
care. And if the plaintiff’s verdict could reasonably be the result of an 
inaccuracy in one or more of his instructions, the court will be quicker to 
overturn his judgment than if the same error in instructions were present, 
but the plaintiff’s case, on the facts, was clear and strong. The doctrine 
has danger, however, for it amounts to authorizing reversai on a certain 
error in instructions in one case and affirming of the judgment in another 
case notwithstanding the same error. The patent flaw is that error is not 
always error, even though it be the identical irregularity which has held 
to require reversal in another case. 

The answer to this paradox, however, is that each case is properly 
treated on its own merits. Our jurisprudence does not, in the law of jury 
instructions or otherwise, favor hand-me-down justice. Each case must 
properly rest upon its own bottom. The rationale is, therefore, that some 
error is reversible and some error is harmless. And the same error, occurring 
in different cases, may be reversible in one case and harmless in the other. 
This depends upon the equality of each case, analyzed on its own merits. 
Hence, it is supported to require more than ordinary or simple substantial 
accuracy if the facts of a case are close and the verdict could go either 
way.14 Who shall say that the facts are close? Is the result such as to give 
too much latitude to the human element? Such a charge is not authentic. 
In dealing with human problems, the human element unavoidably recurs 
and is bound into the warp and woof of the pattern of every problem and 
its solution, if one exists. 

Another broad fundamental is aimed at eliminating any hint of dis- 
crimination, partiality or unilateralism. Repeatedly in our case law, there- 
fore, we find the courts recognizing and applying the principle that each 
party is entitled to direct and specific jury instructions on the theory of the 
facts embraced by him where there is evidence tending to prove such 
facts.2 This principle is correlated with the first broad rule, so that, even 
though the facts are close and the verdict could go either way, the litigants 
cannot be deprived of the right to have the court read and deliver to the 
jury instructions as to the law that would apply if the jury, by its verdict, 
favors such theory of the facts. 

This principle is closely identified with the rule that the jury, not the 
Bia 

* Morrow v. Mendleson, 15 Cal. App. 2d 15, 58 P. 2d 1302 (1936); Parkin v. 
Rigdon, 1 Ill. App. 2d 586-596, 118 N.E. 2d 342 (1954); Sims v. Chicago Transit 
Authority, 7 Ill. App. 2d 21-29 and 30, 129 N.E. 2d 23 (1955); Landrum v. Roddy, 


143 Neb. 934, 12 N.W. 2d 82 (1943); Richards v. Parks, 19 Tenn. App. 615, 93 
S.W. 2d 639 (1955). ; 


[57] 








judge, is the finder of facts. To allow the court to refuse a party’s tendered 
instructions because the judge concluded it concerned a factual theory with 
which the court did not agree wiuld be to substitute the judge for the jury. 
It is essential, however, that there be some evidence tending to prove such 
theory of facts, else the proposition becomes one of law, and the tendered 
instruction is properly refused. 

Hence, we encounter another broad underlying principle: It is error to 
give an instruction not based upon the evidence.* Again, there is here 
correlation with the recognized distinction between questions of law and 
fact. It is held, with respect to motions for directed verdicts or judgments 
notwithstanding, that the sole proposition is whether there is any evidence 
which, standing alone and taken with all intendments most favorable to 
the party resisting the motion, tends to prove the material elements of 
his case.* So, if there is any evidence, taken with its intendments most 
favorable, to support a factual theory embraced by a party, that party is 
entitled to direct and specific instructions on such theory, but where the 
record, viewed in its most favorable aspect, is totally devoid of evidence 
to support such factual theory, it is error to give an instruction based upon 
such theory. 

There are many other broad background principles. It is well said that 
an instruction is in error if it assumes a controverted fact.5 An instruction 
merely stating an abstract principle, sharply and unduly emphasizing some 
general right, which is not directly in issue, is erroneous.® In evaluating an 
instruction to determine whether the jury was misled, all other instructions 
given to the jury should be considered; if the result is that the jury was 
instructed with substantial accuracy, any error in such given instruction is 
probably harmless.? (This general principle is frequently modified, how- 


® Mishoe v. Davis, 64 Ga. App. 700, 14 S.E. 2d 187 (1941); Welch v. New York, 
Chicago &% St. Louis Railroad Company, 5 Ill. App. 2d 568-576, 126 N.E. 2d 165 
(1955); McClean v. Chicago Great Western Railway Company, 3 Ill. App. 2d 235-241, 
121 N.E. 2d 337, (1954); Kolars v. Delnik, 197 Minn. 183, 266 N.W. 705 (1936); 
Curlée v. Scales, 223 N.C. 788, 28 S.E. 2d 576 (1944). 

* Mintzer v. Wilson, 21 Cal. App. 2d 85, 68 P. 2d 370 (1937); Walton v. Green- 
berg Mercantile Corporation, 1 Ill. App. 2d 99-101; 116 N.E. 2d 197 (1954); 
Poulson v. Poulson, 1 Ill. App. 2d 201-202, 117 N.E. 2d 310 (1954); Beverly, et al 
v. Central Illinois Electric & Gas Company, 5 Ill. App. 2d 27-35 and 36, 124 N.E. 2d 
669 (1955); Morton v. Dobson, 307 Mass. 394, 30 N.E. 2d 231 (1940). 

° Goldstein v. Greenstone, 223 Ill. App. 511-515 (1922); Carnes v. Deklotz, 137 
Neb. 787, 291 N.W. 490 (1940). 

®Cloudman v. Beffa, 7 Ill. App. 2d 276-281, 282 and cases therein cited; 129 N.E. 
2d 286 (1955); Christman v. Reichholdt, 150 S.W. 2d 527 (Mo. App. 1941); In re 
Brown’s Estate, 114 Vt. 380, 45 A. 2d 568 (1946). 

* Aldridge v. Morris, 337 Ill. App. 369-374, 86 N.E. 2d 143 (1949); Hectus v. 
Chicago Transit Authority, 3 Ill. App. 2d 439-447, 122 N.E. 2d 587 (1954); 
Veselich, Administrator v. Lichtsinn, et al, 11 Ill. App. 2d 372-386 and 387, 135 N.E. 
2d 823 (1956); Nowak v. Witt, 14 Ill. App. 2d 482-487, 144 N.E. 2d 813 (1957); 
Ritter v. Hatteberg, 14 Ill. App. 2d 548-560, 145 N.E. 2d 119 (1957); Schmidt v. 
Campbell, 136 Pa. Super. 590, 7 A. 2d 554 (1939); Kaufman v. Charleston Transit 
Co., 117 W.Va. 591, 186 S.E. 617 (1936). 
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ever, by the rule that a jury must be accurately instructed if the facts are 
close and the verdict could go either way. Combining the two principles, 
a particular instruction may be reversible error, even if the instructions, as 
a whole, were substantially correct, where there is a sharp conflict in the 
evidence and the jury might have held either way.) An instruction must 
be weighed and considered not so much in its highly technical inferences 
as in the light of what an ordinary person would understand by it.® It 
is difficult to pass over these general principles, particularly this last, with 
casual mention only. Any one of them would, of itself, merit fine and 
intimate analysis. The last principle, properly describable as the ‘““common 
sense”’ rule, is properly opening the door to far-reaching re-exploration of 
the law of jury instructions today. But the purpose of this thesis con- 
strains confinement of this study to a statement of something far less than 
a truly adequate analysis of all civil jury instructions rules. Such must be 
left for textbook composition and would be out of place in a brief profes- 
sional paper. 
A VALID INSTRUCTION MusT BE 
AN ACCURATE STATEMENT OF THE LAW 


This first requisite is all-important. It is the bulwark of any jury 
instruction that it be a correct statement of the law. Relevancy to the 
issues and freedom from incidental improprieties are of no moment if the 
instruction does not correctly state the law of the jurisdiction. Otherwise, 
the basic purpose of the institution of jury instructions would be flouted. 
The very object of jury instructions is to inform the jury of the principles 
of law to be observed. The point is well stated in the opinion of the 
Appellate Court of Illinois, Third District, in Warnes, Administrator, etc. 
v. Champaign County Feed Company, et al:84 

“The primal object in pleading is to produce an issue affirmed 
on one side and denied on the other and the trial is had to determine 
the issue thus made. It is equally true that the object of instructions 
is to clearly inform the jury in a concise and comprehensive manner, 
what the issues are, the principles of law to be observed and the facts 
material to be proved to justify their verdict. This court also agrees 
that instructions to the jury should be predicated on the evidence and 
confined to the issues of the case, * * * ’’. (Italics added). 


It is probable the increasing excellence of the professional schools, the 
valuable practical short courses sponsored by our various Bar Associations 
and the general elevation of educational standards work together to lessen 
the incidence of error grounded upon actual erroneous statements of the 


® Veselich, Administrator v. Lichtsinn, et al, 11 Ill. App. 2d 372-388, 135 N.E. 2d 
823 (1957): Skalla v. Daeges, 234 Iowa 1260, 15 N.W. 2d 638 (1944); Broughton 
v. Humble Oil Co., 105 S.W. 2d 480 (Tex. 1937). 

845 Ill. App. 2d 142 at 156-157, 124 N.E. 2d 695 (1955). 
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law in jury instructions. Occasionally, however, such a defect occurs. For 
instance, a defendant’s given instruction, in a case in which a minor plain- 
tiff sought damages for personal injuries, informing the jury that the 
plaintiff was required to use ordinary and reasonable care, was held 
erroneous. The plaintiff was ten years old when he was struck by the 
defendant’s automobile. The court, on review, correctly held the instruc- 
tion was error in view of the rule that a minor between seven and fourteen 
is required to use only that care a child of his age, intelligence, capacity and 
experience would exercise under the same or similar circumstances.® 

Sometimes, moreover, error occurs on account of the presence of an 
inaccurate statement of the law in an instruction where legislative amend- 
ment or difficulty of statutory interpretation is present. So one may en- 
counter error on an instruction seeking to inform a jury, in a vehicle collision 
case, of the statutory right of way rule at an intersection.1® Furthermore, 
violation of a traffic regulation is not negligence per se.11 So an instruction 
stating that it is, is in error.!? 

It is essential that the utmost diligence be used to assure every jury 
instruction contains a correct and accurate statement of the law. 


A VALID INSTRUCTION MusT BE 
RELEVANT TO THE ISSUES OF FACT 


The standards of compliance necessarily vary with the standards of 
professional excellence embraced in different areas. But heedlessness or 
superficiality, resulting in sloppy methods, soon will produce dangerous 
precedents. 

The standards of compliance on the requirement that jury instructions 
must be relevant to the issues are particularly illustrative. In a certain area 
of this writer’s home state, Illinois, it became almost routine for defendants 
in damage cases to tender successfully a ‘‘peril imminent” instruction. Its 
substance is to state that a defendant is not held to as high a standard of 
care where, without fault on his part, he finds himself in circumstances of 
an emergent and hazardous nature with “‘peril imminent.”’ But the use of 
this instruction cften spells doom to the record. First, the existence of the 
factual situation is hardly commonplace. It is not usual for any person to 
find himself, entirely without fault on his part, in a hazardous situation 
with ‘‘peril imminent.”” So the instruction is, more often than not, vul- 


® Vasenius, etc. v. Melton, 6 Ill. App. 2d 434 (Abstract Only), 128 N.E. 2d 355 
(1955). 

© Leonard v. Murphy, 13 Ill. App. 2d 39-44, 140 N.E. 2d 537 (1957); Alexander 
v. Sullivan, 334 Ill. App. 42-47, 78 N.E. 2d 333, (1948). 

™ Burke v. Zwick, 299 Ill. App. 558-563, 20 N.E. 2d 912. (1939); Miller v. 
Burch, 254 Ill. App. 387-391 (1929). 

* Berg v. Michell, 196 Ill. App. 509 Quoted: Woolsey v. Rupel, 13 Ill. App. 2d 
48-53, 140 N.E. 2d 855 (1916). 
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nerable because it is not based on the evidence.!*4 Second, absent the 
evidentiary facts to prove, prima facie, such hazardous circumstance free 
of fault with the imminence of peril, the instruction is not relevant to the 
issues.13 Likewise, where the evidence undeniably shows that negligence 
caused an accident, an instruction on the theory of unavoidable accident 
is error.}4 

In short, error exists where a jury is given an instruction not reason- 
ably related to the issues in the cause. Thus are ruled out statements of the 
law, however accurate and free of incidental improprieties, embracing 
merely an abstract principle.144 The reason for this requirement is plain. 
It is succinctly and well stated in Christman v. Reitchholdt: 

“It is, of course, true that it is improper to give an instruction an- 
nouncing a rule of law, however correct it may be, unless it is con- 
nected with the issues involved. The basis of such rule is that an 
instruction of that character broadens the issues and distracts the 
minds of the jury from the real question submitted to them for de- 
termination and thereby misleads them.” 

In any event, it is not among the purposes of a jury trial to educate 
the jury on general legal principles. Such would be beyond the pale of the 
object of jury instructions.» 

THE INSTRUCTIONS, IN A Bopy, MusT BE FAIR AND 
FREE FROM ANY INCIDENTAL FACTORS WHICH WOULD 
IMPROPERLY INFLUENCE THE JURY FOR OR AGAINST ANY PARTY 


Error is more frequently assigned, and more often found to exist, 
because of incidental improprieties than under either of the other major 
categories. Even though reversal may be ordered because of a specific error 
in a given instruction, it is, more often than not, combined with some 
collateral fatality incident to considering the instructions as a connected 
series. 

A corollary of the rule that generally where the reading of the instruc- 
tions as a series shows the jury was substantially instructed correctly, no 
reversible error exists," is the precept that there is reversible error if a 
verdict-affecting irregularity is shown to exist by considering all of the 
instructions in toto. For a time, the most fertile area producing error in 
this field was identified with the practice of incorporation, with undue fre- 


#4 See footnote 3. 

% McClean v. Chicago Great Western Railway Company, 3 Ill. App. 2d 235-240 
and 241, 121 N.E. 2d 337 (1954). , 

* Allied Mills, Inc., a Corporation v. Harry Miller, 9 Ill. App. 2d 87-92, 132 N.E. 
2d 425. (1956); Bogovich v. Scandrett, 117 Mont. 341, 158 P. 2d 637 (1945); 
Brewer v. Berner, 15 Wash. 2d 644, 131 P. 2d 940 (1942). 

44 See footnote 6. 

%* Warnes, Administrator, etc. v. Champaign County Seed Company, et al, 5 Ill. App. 
2d 151-156 and 157, 124 N.E. (2d) 695 (1955); King v. Reith, 341 Mo. 467, 108 
S.W. 2d 1 (1937). 
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quency, peremptory language. For instance, in a wrongful death suit 
against four defendants, the giving of twenty three instructions containing 
the phrase, ‘‘ * * you should then find (a certain named defendant) not 
guilty,’ where thirty five instructions were given in behalf of the defend- 
ants in all, was held reversible error.1® Quoting for an earlier opinion 
of the same Court, the Supreme Court of Missouri pointed up the general 
principle and correlated it with the basic purpose of jury instructions in 
its opinion in Lloyd v. Alton Railroad Company,'* as follows: 
‘“‘*The prime object of instructions is not to test the accuracy of the 
circuit judge in passing upon them, but to afford the average layman 
of the jury a clear and plain view of the legal principles applicable 
to the case, by which he may be guided to a just result. That is their 
true purpose. Trial judges should insist that it be kept in view. That 
important part of the proceedings on the circuit should not be allowed 
to degenerate into a mere wrestle for advantage on an appeal.’ Blan- 
ton v. Dold et al, 109 Mo. 64, loc. cit. 77, 18 S.W. 1149, loc. cit. 
1152. Certainly a multiplicity of instructions is not to be com- 
mended.”’ (Italics added). 

But there is no hard and fast rule by which a reviewing court can say 
just how many peremptory instructions are error. Again, the circumstances 
of the case and the general condition of the record are factors. That is, the 
giving of several peremptory instructions is not necessarily reversible 
error.17 The rule can be no more specifically stated than to say that an 
undue number of peremptory instructions containing verdict-directing 
language should not be given.1§ 

The courts have, furthermore, frowned with increasing intensity 
upon the tendering of an excessive number of instructions.!® In some juris- 
dictions, the rules, at least by strong inference, hold the number of instruc- 
tions on a side to twenty five or less.2° A good point to keep in mind is 
that overloading the trial judge and the record with instructions at least 
greatly lessens the probability of successful assignment of error on one’s 
opponent’s instructions. That is, where a party tenders a great number of 
instructions, the effect is to reduce the effectiveness of the instructions as 


% Triolo v. Frisella, 3 Ill. App. 2d 200-205 and 206, 121 N.E. 2d 49 (1954). 

164 351 Mo. 1156, 175 S.W. 2d 819 (1943). 

7 Rithmiller v. Keenan, 3 Ill. App. 2d 214-217, 121 N.E. 2d 46 (1954); Vande- 
veer v. Preston, 13 Ill. App. 2d 29-36 and 37, 140 N.E. 2d 521 (1957). 

8 Rithmiller v. Keenan, 3 Ill. App. 2d 214-217, 121 N.E. 2d 46 (1954); Forslund 
v. Chicago Transit Authority, 9 Ill. App. 2d 290-301 and 302, 132 N.E. 2d 801 
(1956); Randal v. Deka, 10 Ill. App. 2d 10-16, 134 N.E. 2d 36 (1956). See: 
Baker v. Thompson, 337 Ill. App. 327, 85 N.E. 2d 925 (1949), and Chism v. Decatur 
Newspapers, Inc. 340 Ill. App. 42, 91 N.E. 2d 114, (1950). 

*® Holt v. Mundell, 107 Colo. 373, 112 P. 2d 1039 (1941); Baker v. Thompson, 
337 Ill. App. 327-330, 85 N.E. 2d 924 (1949). 

For example, See: Rule XIV, “INSTRUCTIONS.” Rules of Court for the 
Fifth Judicial Circuit of IIl., effective May 1, 1953 as amended effective July 26, 1954. 
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an aid to the jury. Hence, it is said, with support, that it lessens the likeli- 
hood that a reviewing court will reverse the judgment because of a claim 
on the part of the litigant offering so many instructions that faulty in- 
structions were given by the other side.21 In short, the character and num- 
ber of instructions where they are tendered in too copious a quantity serve 
to lessen the reviewing court’s critical faculty towards those of the 
opposition.” 

Again, no universal yardstick applies, however. The rule is one of 
reasonableness and fairness. It must be remembered that each party is en- 
titled to direct and specific instructions on his theory of the facts where 
the evidence tends to prove such facts.224 So the courts will not censure a 
party because he tendered several times the number of instructions tendered 
by his opponent so long as they are in other respects in reasonable order.* 
Otherwise, inequity would result. For example, if a defendant elected to 
tender only one instruction on liability and one on damages, it would be 
unfair to hold the plaintiff's instructions vulnerable only because he ten- 
dered, and the court gave, perhaps as many as twelve or fourteen plaintiff's 
instructions, or even more, so long as they were not improper in some other 
respect. 

The occurrence of reversible error because of improprieties of an inci- 
dental nature, or considering the instructions in toto, is an omnipresent 
risk to which the trial practitioner is exposed. Even though each instruc- 
tion, considered separately, may be an impregnably accurate statement of 
the law and undeniably relevant to the issues, where something about the 
entire body of instructions gives rise to some error, the invulnerability of 
each instruction separately is unavailing. 

The following cautionary rules are helpful: 

(1) When the instructions have been fully explored and those to 
be marked “‘Given’”’ are collated, ask the court’s indulgence for a time to 
re-read, as a series, all statements to be read to the jury. Look for undue 
repetition of verdict-directing language. Where counsel started out with 
eighteen instructions, including four or five peremptories, it would look 
reasonable. But, after modifications, withdrawals because of unforeseeable 
duplications, consolidations and rejections by the court, the same counsel 
might end up with only eleven “Given” instructions, still including the 
same number of peremptories. Care to avoid such conclusion is well called 
for. 

(2) Consider the final results frankly and with forthrightness. Is 


“ Goodin v. Boyd-Sicard Coal Co., 197 Ark. 175, 122 S.W. 2d 548 (1938); 
Schluraff v. Shore Line Motor Coach Company, 269 Ill. App. 569-579 (1933). 

= Borst v. Langsdale, 8 Ill. App. 2d 88-96 and 97, 130 N.E. 2d 520 (1955). 

#4 See footnote 2. 

* Boeker, Conservator, etc. v. Grigg, 11 Ill. App. 2d 368 (Abstract Only), 137 
N.E. 2d 503 (1956). 
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that cautionary instruction you have tendered, and which the court has 
stated he will give, actually important? Do not run the risk of even being 
charged with an excessive number of instructions.**4 Unless an authentic 
and tangible benefit is reasonably foreseeable, withdraw such an instruc- 
tion. In this light, you may be justified in withdrawing several. A scant 
ounce of precaution may reward you in the form of a full pound of relief 
iater. 

(3) Consider carefully the objections lodged at the conference between 
court and counsel to settle the instructions. Notwithstanding your laud- 
able self-confidence, your opponent may be right. Unless the instruction 
is one which you reasonably feel will either control or distinctly influence 
the jury, spike his guns; modify it or withdraw it. The flush of prideful 
satisfaction when the court overrules an objection in conference and marks 
your questioned instruction ‘‘Given” drains into dismay on argument of 
post-trial motion when the Presiding Judge re-considers and holds the 
objection was meritorius and sets aside your verdict. 

(4) Do not cling with unreasoning tenacity to a questioned instruc- 
tion, and stubbornly refuse to heed your better judgment and the admoni- 
tion to be chary in insistence and liberal in modification or withdrawal, 
just because the instruction has been approved in the indentical form by a 
reviewing court. This, of course, is a factor to consider. But is your case 
really adequately similar? Do not expose yourself to reversible error be- 
cause your questioned instruction is copied from an opinion stating it was 
properly given or even that it would have been error to refuse it. The 
fact that an instruction has been approved by a reviewing court in some 
case does not confer an unlimited license upon the trial court to read it to 
the jury. The propriety of any instruction depends upon the nature of 
each individual case.?5 


CONCLUSION: THE FUTURE 
Chief Justice Earl Warren wrote: 

““‘We know that the path of justice in every time and place has 
been rough, tortuous and uphill. No nation has yet reached the sum- 
mit. Exact justice has not been achieved. No mortal has embodied 
all its principles.’’¢ 

The purpose of jury instructions is plain. Aiding the jury in reaching 
a just verdict is the goal. Notwithstanding that vigorous partisanship is 


4 See footnote 21. 

* Sills v. Forbes, 33 Cal. App. 2d 219, 91 P. 2d 247 (1939); Randal v. Deka, 
10 Ill. App. 2d 10-16, 134 N.E. 2d 36 (1956). See: Baker v. Thompson, 337 Ill. 
App. 327, 85 N.E. 2d 924 (1949), and Chism v. Decatur Newspapers, Inc. 340 Ill. 
App. 42, 91 N.E. 2d 114 (1950); Wilson v. Ray, 64 Ga. App. 540, 13 S.E. 2d 848 
(1941). 

* American Insurance Company v. Walston, 111 Ill. App. 133-136 (1903). 

*° Warren, Chief Justice Marshall—The Expounder of the Constitution, 41 A.B. A. 
Jour. 687 (Aug. 1955). 
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the proper role of the advocate, this means justice to both sides. And you 
can often best achieve eventual justice for your client by seeking honestly 
to assist the court in giving proper and adequate instructions both ways. 
Your joy at a victory is short lived when you later lose it because of some 
ill considered and overly ambitious misstatement in your instructions. 

Dedicated work now being devoted to clarifying the law of jury in- 
structions will assist our profession to come closer to “‘reaching the sum- 
mit.’’ Every vane is swinging to that direction. Even though it is not 
required in all jurisdictions, where it is permitted, especially with judicial 
encouragement, counsel should fairly lodge their objections. Frivolous 
protests should be avoided. And if no objections occur to the trial practi- 
tioner at the time, it is creditable for him to say so. After all, he cannot, 
if an opportunity to object to a question during the trial occurs, sit mute 
or say he thinks of no objections then, but does not waive his right to inter- 
pose one later in the post-trial motion. He makes his objection then or it 
is waived.264 Why should he not be held to the same standard on 
instructions? 

It is hereby predicted we will in all jurisdictions be held to this stand- 
ard, by statute or rule, eventually, and in the not too distant future. The 
does not mean successful assignment of error on jury instructions will be 
past history. It means only that a broader rule of fairness will be embraced. 
Concealing assignment of error from the trial judge on post-trial motion 
by shot-gun claims, to be specified only in the reviewing court, has been 
generally scotched. In order to assign error in a post-trial motion, the 
historic well-rounded claim, viz: ‘“The court erred in giving each and 
every instruction tendered by the (opposition),’’ is unavailing. In 
order to assign error on an instruction, the post-trial movant must specify 
both the instruction and the error.?* It is likewise reasonable to require 
him to do so in the instructions conference during trial. 

The law governing jury instructions will undergo even further modi- 
fication. The continued aim will be to achieve the following: 

(1) To extend to both sides the opportunity to tender adequate in- 
structions to support their respective theories of the facts; 

(2) In those jurisdictions in which immediate objections to instruc- 
tions are not demanded, procedures will be expanded to require both sides 
to interpose at the time all objections to opposing instructions, or undergo 
waiver thereof; and 

(3) Conclude with as full, fair and reasonable a set of statements of 
the law as is possible for the mind of man, under all pressures, limitations 
and exigencies which circumscribe that mind, to formulate. 


4 Ibid. 

* Krug v. Armour, 335 Ill. App. 222 (Abstract Only), 80 N.E. 2d 386 (1948); 
Rudolph v. City of Chicago, 2 Ill. App. 2d 370-375, 119 N.E. 2d 528 (1954) 
(Especially good discussion) . 
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The Appellate Brief 


By WILLIAM C. MATTISON * 


— SEVENTEEN YEARS AGO, John W. Davis de- 
livered a memorable address before the Association of the Bar of the City 
of New York, in which he made the oblique suggestion that the vigor and 
importance of oral argument might be on the wane and that the star of 
written argument might be in its ascendency.1 In the New York and 
Federal Appellate Courts one need not be oblique about it today: the writ- 
ten brief is at its zenith. 

There are a number of reasons for this. In the last two decades this 
nation has experienced profound changes, particularly in its tempo of 
everyday life. Inflation has made exasperating inroads in the cost of main- 
taining a numerical judiciary commensurate with population increases and 
the great avalanche of litigation. Judges are overworked—both trial and 
appellate judges—and they do not have the time they once had to hear 
extended oral argument. Lawyers, knowing—or perhaps feeling—the 
turbulence of these changes, have become integrated with them. Specialists 
in appellate practice are few. Professional societies of appellate lawyers are 
virtually non-existent, while those of trial lawyers flourish lavishly. The 
appellate lawyer is a vanishing species and many a practitioner who makes 
but an occasional oral argument finds it these days the better part of valor 
not merely to comply with the ever limiting rules of the appellate court, 
but to dispense with his argument altogether. His colleague, who ventures 
into the court room to argue his appeal in this country, at least, must 
speak (as Mr. Davis put it) with one strabismic eye on the ticking clock on 
the court room wall and the other on the judges themselves. 

Lloyd Paul Stryker, in his book ‘The Art of Advocacy” made a plea 
a few years ago for the return to the days of forensic glory and dignity in 
the court room. Mr. Stryker’s cause, I am afraid, is a lost one. More and 
more submissions are made these days in our appellate courts and there are 
less arguments, certainly less extended and carefully prepared arguments. 
Harassed as the American appellate bench is from its sheer overload of cases 
and weary as it must be of the too frequent disjointed and irrelevant oral 
arguments of which appellate judges constantly complain, I still believe 
that the bench finds it a sheer delight and a great stimulating reward to 
hear a provocative, fluent and informative oral argument. This was 


* Member of Corner, Weisbrod, Froeb & Charles, Brooklyn, N. Y. (The writer 
specializes in Appellate Practice—Ed.) 
* Davis, The Argument of an Appeal, 26 A. B. A. Jour. 895 (Dec. 1940). 
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brought home to me four months ago by an adversary’s sterling argument 
before a renowned bench, the United States Court of Appeals for the 
Second Circuit. My adversary, an appellant, went beyond his time limit 
and was interrupted by Judge Medina, who volunteered to tell him that 
he could take as much additional time as he needed because his oral argu- 
ment was indeed worth hearing. 

As a concession, then, to the present state of appellate practice, I will 
discuss in this article, the Appellate Brief. 

Mr. Davis quotes Joseph H. Choate, Jr.’s trenchant observation, ““We 
have now reached the point where we file our oral arguments in writing and 
deliver our briefs orally.’’ This observation, I would think, is a timeless 
one. More of us should heed Eliza Doolittle’s not so plaintive ballad 
“Show Me!”’, a provocative tirade against Professor Higgins’ logorrhea, 
which begins with these few words: ““Words, words, words, I’m so sick 
of words.” 

Most appellate judges, I suspect would agree that Mr. Choate’s ob- 
servation is all too accurate. Most briefs filed in the appellate courts today 
are too long and so almost always too diffuse. Unfortunately, much argu- 
ment that should properly be reserved for the oral argument, is put down 
these days in the written brief. The brief is well named. Functionally it 
is written argument into which is compressed only the bare essentials—a 
procedural statement, a statement of facts, legal argument, and a pithy 
conclusion. In the very nature of things, a brief should be brief. It should 
certainly embrace all the facts and points of law essential to the lawyer's 
cause, but is should meet its objective with economy of language, with sim- 
plicity of construction, and with a bell-like clarity. 

Every lawyer who writes an appellate brief should read ‘““The Lan- 
guage of the Law’’ by Urban A. Lavery, a remarkably lucid and quite 
short essay on the lawyer’s precious commodity, the word.? These few 
sentences from Mr. Lavery’s article are worth quoting here: 

“It has already been said that lawyers use written words and sen- 
tences as if they were to be spoken orally; that is their chief 
mistake. * * * * 

“We must never forget the magic of the spoken word. It is as 
different from the written word as a man is from his photograph; 
indeed, the writing is after all but a picture for a word. The ancient 
Greeks, who were, and still remain, the great masters of the literary 
world, knew the deep difference between speech and writing. With 
them these two arts of oratory and rhetoric were carried to the high- 
est point reached by man; and yet with them the two arts were al- 
ways separate and distinct. Indeed this must be so. The spoken word 
is a living, breathing thing which fights for it life in the hurly-burly 
and give-and-take of talk. * * * * 


27 A.B. A. Jour. 277 (June 1921). 
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“It is just this difference between oral and written words which 
makes the dictated brief such an atrocity. That document is a mon- 
grel which has speech for its father and writing for its mother; and 
it exhibits all the vices and none of the virtues of its parents. Such a 
document shows an utter failure to realize the technique which lies 
in the art of writing, for there is a technique in writing English, and 
especially in writing legal English, as this paper has tried to show. 
It is a technique which can only be acquired by persistence and effort 
and laborious attention to details; it does not come with the pro- 
fession, as many lawyers think.” 


If an appellate brief is to be a good one, I would suggest as a first 
rule that the brief writer must know his record. He must know what is in 
it, no matter how voluminous it may be, and he must know the legal conse- 
quences of all its facets. 

This first rule suggests a second one, really a corollary. The brief 
writer must see the questions inherent in his record and he must run them 
through analytically in terms of precedents, statutes, primary source ma- 
terial, text books, encyclopedias, standard legal reference works, legal 
periodicals, and other library guides whose mastery and application to 
his questions generally mean hard work, brain perspiration, and above all, 
detached solitude. 

This suggests a tangential reference to the prolixity and the turgidity 
that abound in so many briefs, to say nothing of legislative enactments and 
even the decisions of respected tribunals. Much of the logorrhea in bad 
briefs is the result of bad thinking or, to put it perhaps euphemistically, 
the absence of any systematic approach to a brief. To put it another way, 
some brief writers write before they think, before they explore even the 
precedents in which the common law and the law of their state so often 
richly abound. There is no substitute for competent research. And curi- 
ously, the brief writer who has done a thoughtful job on his research will 
find it simpler to write directly, economically, and in simple sentences. 
His arsenal is precedent, not rhetoric; stare decisis, not a verbal venture into 
the unknown. 

The third rule that I would suggest should really be the first one for 
the inexperienced brief writer: be certain of the time requirements appli- 
cable to all phases of an appeal. No one should try to tell a lawyer how to 
do this in an essay. It is just too fundamental a part of a lawyer's life. 
The statutes and court rules which make up the appeals time table must 
be carefully and immediately digested. Some lawyers even put the time 
requirements governing their appeals in their office diary. Others draw up 
an appeals time table in each case and tack it on the jacket of their file. It 
is essential to the appellate lawyer that he should learn whether his failure 
to meet a procedural deadline will forever bar his appeal (and perhaps sub- 
ject him to a suit in malpractice!), or whether his failure to meet a time 
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requirement may be corrected by a court order, or (as is so often true), 
whether his failure to meet his time table is of no consequence whatever to 
his later compliance. 

A lawyer who has a Federal appeal should read the Federal Rules of 
Civil Procedure immediately, and he should read, too, the rules of the 
appropriate United States Court of Appeals, or the Rules of the Supreme 
Court of the United States, should he be in that tribunal. Federal appeal 
practice is rigidly controlled by the Rules and the procedural pitfalls are 
many and obscure. Critical and prompt consideration must be given to 
these Rules because they are self-executing and many a practitioner has 
fallen by their craggy wayside before his client has literally got off the 
ropes after a District Court defeat. United States v. F. & M. Schaefer 
Brewing Co. provides a vivid illustration of the complexities of the 
simplified Federal Rules.® 

A fourth rule (perhaps I might call it just a suggestion) that I advance 
for appellate brief writing is that the technical organization of the brief 
should follow the traditional format: Statement, Facts, Points, 
Conclusion. 

We will assume now that the Record on Appeal has been made. We 
call it that in New York; in Federal practice it is called the Appendix. 
We will assume, too, that the Record on Appeal has been completed in a 
timely manner and that it contains only those items permitted or required 
by statute, decisional law or court rule. It is, then, a complete and accurate 
record of the papers, evidence, testimony, pleadings, judgment, orders and 
exhibits, to which the court will look for its decision on the appeal before 
it. 

The brief writer is now concerned with writing his brief. His research 
is complete, he has a plan in mind and he is ready to go. 

I would then suggest, first, a Statement as the initial heading. Under 
this heading should appear a simple, concise and factual recitation of the 
procedural history of the appeal before the Court. Most lawyers try to 
write this Statement in one sentence. The usual Statement, then, runs 
into a couple of hundred words with dangling clauses, separated predicates, 
multiple punctuations, parenthetical phrases, and leaves the reader with an 
initial sense of frustration and doom that does not augur well for the 
brief. Particularly is this true when the reader is a judge whose working 
hours, like the brief writer's, are many, and who by temperament and 
training is accustomed to conciseness, if not readability, in briefs. If, then, 
the appellate lawyer cannot put in one sentence what had best be put in 
four, he ought to write his Statement in four sentences! 


TIO Se ctinsece 2 L. Ed. 2d 721 (1958). 
(Time for appeal starts to run from entry of judgment notation by Clerk of Court, and 
not from the later filing and entry of formal judgment.) 
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An adversary of mine in the highest court of New York opened his 
brief with this sentence: 

“This is an appeal by the plaintiff-appellant from a judgment 
entered in the Office of the Clerk of the County of Nassau on the 
27th day of August, 1954, pursuant to an order of the Appellate 
Division, Second Department, entered in the Office of the Clerk of 
that Court on the 7th day of July, 1954, which modified an a- 
mended judgment which had been entered in the Office of the Clerk 
of the County of Nassau on March 30, 1953, by dismissing plain- 
tiff’s complaint against the defendant, Town of North Hempstead.” 


I would not particularly recommend this Statement as a model. 


After the Statement, I would next use the traditional heading, The 
Facts. In every appeal the Facts are critical and they deserve a separate 
heading. The Facts should be set down in simple, direct and readable 
English. Every material fact so recorded should have a folio reference, in 
parentheses, to the Record on Appeal. The Facts should not be written in 
an argumentative fashion nor should they be interspersed with comments 
of the brief writer and never with his comment in rhetorical question 
form. This does not mean, of course, that the Facts when well written will 
not be persuasive! The selection of pertinent facts, the order of their 
place in the Statement, and the occasional but always apt adjective qualify- 
ing them, give the brief writer a solid opportunity for creative expression 
and for positive persuasion. The Facts are the foundation stone on which 
the brief and the argument are constructed. No amount of scholarly re- 
search, no felicity of written word, and no fluency of oral argument will 
undo the damage of a poorly and ineptly constructed Statement of Facts. 
It is easy for the judicial mind to see that the brief writer’s precedents are 
inapposite when he has not properly tailored his facts to the decisions on 
which he relies. Although the use of the technique may be unorthodox, 
in two appeals I devoted my entire time on oral argument to a discussion 
of the facts in the case at bar. 

You will note that I have not suggested the inclusion in the appellate 
brief of a heading entitled ‘“The Issues.’”’ I know that virtually all books 
and essays on brief writing require such a heading in an appellate brief. 
I have always thought that a statement of the issues is really a great waste 
of time and effort since the point headings state the issues and the court 
can be counted on to read the point headings in their logical place in the 
brief. 

Counsel’s arguments are traditionally entitled Point I, Point II and 
so on. The point heading should be written in the simplest form. If 
counsel can state each point heading in one simple declaratory sentence, he 
should do so. If not, then he should rely on two or more simple sentences 
and avoid, like the plague, long and complex point headings. Each point 
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heading is a key with which counsel wants the appellate court to unlock 
the complexities of his legal argument. 

My adversary in a New York appeal could have fashioned a simple 
point heading, ‘“‘Defendant was guilty of negligence as a matter of law.” 
Instead he wrote this: 

“Since defendant proceeded into the intersection where the acc’ tent 
occurred even though the view to his right (car plaintiff was in was 
coming from his right) was obstructed, and he knew that there could 
have been vehicles coming from his right, he was guilty of negligence 
as a matter of law.” 


I would not recommend this point heading as a model for appellate 
brief writing. 

In counsel’s points he should not cite long quotations from decisions. 
There may be an isolated need to do so but no more! Lawyers and judges 
alike are suspicious of briefs which are but a collection of citations from 
decisions. This scissors-and-paste approach to a brief is a poor substi- 
tute for the industry required of a brief writer. And, too, the court can 
read the cases on which counsel relies. This is an elementary and primary 
function of an appellate judge. 

In counsel’s points he should avoid the repetitious use of the exasperat- 
ing infras, supras, to wits, and the other formalisms which debase the 
readability of the brief. Citations should always be uniform, and for the 
correct method of citation counsel should consult local rules and the 
method of citations used in the appellate tribunals of his state. Mr. Davis 
expressed horror when a brief crossed his desk containing 304 citations! 
No judge can possibly make a career of one brief. To cite unwisely is to 
put a burden on the court and lay the brief open to the charge that the 
writer's scholarship is suspect, if not downright spurious. 

The last heading in counsel’s brief should, of course, properly be the 
Conclusion. Sometimes, because the relief demanded is in the alternative, 
the brief writer gets lost in a morass of words. The Conclusion I like best 
(from an adversary’s brief) is this: ““The judgment appealed from should 
be affirmed with costs to the respondent.” Here again, if the relief sought 
cannot be expressed in one simple sentence, it should not be asked in a 
series of compound complex clauses all woven within the frame-work of 
one unduly long and utterly unintelligible sentence. To ask for relief, or 
to state a conclusion, in three or four sentences is not objectionable. Sim- 
plicity in a brief—as in an oral argument—should be counsel’s prime 
objective. 

lf a reply brief is permitted, counsel should rarely avoid serving one. 
A reply brief can be a powerful weapon. If counsel represents the appel- 
lant, his reply brief is the last written argument in the appeal. The reply 
brief gives counsel the chance to distinguish his adversary’s precedents. 
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Sometimes a decision cited in a brief will be so sketchy and so incomplete 
as to be meaningless. The Record on Appeal in the cited case ought to be 
read and analyzed by the writer of the reply brief and the case should be 
distinguished (if it is distinguishable at all) in terms of folio references to 
the Record on Appeal. Nothing about the adversary’s brief should be 
taken for granted, not even the sanctity of his citations! All cases should 
be Shepardized for reversals, modifications, and distinctions. Sometimes 
Shepard will lead to an annotated article counsel should not have missed, 
but did, in his research. If, as so often happens, an adversary serves his 
brief late, then counsel should inform the court of this fact and request 
permission to file a reply brief after the argument. The Court will invari- 
ably grant this request. Counsel will then be the happy beneficiary of his 
adversary’s tardiness in two ways, first, his reply brief will follow the 
oral argument instead of preceding it, and second, the court will almost 
always direct, if not permit, counsel to file a typewritten brief, thus saving 
precious time with the printer, to say nothing of the elimination of 
printer’s costs. 

In writing a brief I prefer the team approach. If there is time (and 
almost always there is), I will ask an office associate to read the Record on 
Appeal after it is made and to go his own way in preliminary analysis and 
research. Later on, he and I will sit down in the library, shut off the 
telephone and thrash out the problems and arrive at a tentative set of 
points. No such argument, I suppose, is really ever final and immutable. 
New precedents will be found, new law review articles suggested, and new 
ideas will constantly find their way into a brief. 

Brief writing is what you make of it. It can be a nightmare, a chore, 
and a horrifying battle against time. It can also be a labor of love, a work 
of art, and a creative experience in analysis and expression that it is at once 
utterly satisfying and wholly stimulating. Unmistakably it demands self- 
less devotion and detached solitude. But its rewards are rich. 

“The law,” said Justice Oliver Wendell Holmes, Jr., to the graduating 
class, Harvard Law School 1886, “‘is the calling of thinkers. No man has 
earned the right to intellectual ambition until he has learned to lay his 
course by a star which he has never seen—to dig by a divining rod for 
springs which he may never reach. In saying this, I point to that which 
will make your study heroic. Only when you have worked alone—when 
you have felt around you a black gulf of solitude more isolating than that 
which surrounds the dying man, and in hope and in despair have trusted 
to your own unshaken will—then only will you have achieved. Thus 
only can you gain the secret isolated joy of the thinker, who knows that, 
a hunderd years after he is dead and forgotten, men who never heard of 
him will be moving to the measure of his thought—the subtle rapture of 
a postponed power, which the world knows not because it has no external 
trappings, but which to his prophetic vision is more real than that which 
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To Control or Not to Control 


By CARROLL R. HEFT * 


beeonsinane CONTRACTOR relationships and the 
anomaly of the retention of liability by reason of non-delegable duties 
form an interesting study. Proper insurance coverages require a knowledge 
of these unusual rules and risks. 

Ordinarily, when a servant acts for his master in the course of his em- 
ployment, the master is liable. Ordinarily, it is said that when an inde- 
pendent contractor acts for another, the employer is not liable. These 
simple rules pose a question: Can an employer, or owner, or general con- 
tractor avoid liability by the simple expedient of creating an independent 
contractor relationship? 


I, INDEPENDENT CONTRACTOR DEFINED 


To answer the question, let us first define and classify the independent 
contractor relationship. The most frequently quoted definition is that an 
independent contractor is one who, in exercising an independent employ- 
ment, contracts to do certain work according to his own methods, and 
without being subject to the control of an employer, except as to the 
product or end result of the work. An independent contractor is one who 
has the entire control of the work and is not subject to orders respecting the 
details of the work. Very broadly speaking, when an employer, owner, or 
general contractor prescribes what shall be done, but not how it shall be 
done, or who shall do it, the person so employed is usually an independent 
contractor. 

Ordinarily, the services of a professional man do not create a master 
and servant relationship. The relationship between a hospital and a 
physician employed by the hospital does not make such a physician an 


employee.? 


* Member of Heft & Coates, Racine. Wisconsin. 

1State v. Reeves, 234 Ind. 225, 125 N.E. 2d 794 (1955); People v. Grier, 53 Cal. 
App. 2d 841, 128 P. 2d 207 (1942); Gooden v. Mitchell, 41 Del. 301, 21 A. 2d 197 
(1941); Rosenquist v. Brookdale Homes, 132 N.J.L. 531, 41 A. 2d 383 (1945); 
Scheiber v. Grigsby, 28 Wash. 2d 322, 182 P. 2d 745 (1947); Hanks v. Landert, 37 
Wash. 2d 293, 223 P. 2d 442. 30 A.L.R. 2d 1012 (1950); Hammond v. El Dorado 
Springs, 362 Mo. 530, 242 S.W. 2d 479, 31 A.L.R. 2d 1367 (1951). 

2Gomber v. Industrial Commission, 219.Wis. 91, 261 N.W. 409 (1935). 
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Trucking, moving and express company services are usually rendered 
by independent contractors.* 

Ordinarily, one working under “‘cost plus” is an independent contrac- 
tor.* Many route drivers and salesmen are independent contractors.® 

A professional bed bug exterminator was held to be an independent 
contractor in exterminating bed bugs in an apartment building.® 

Where a mason was erecting a chimney on a store and the store owner 
paid the mason and helper separately, and furnished the scaffolding and 
ladders, and there was no stipulated time for performance, such mason and 
helper were employees of the storekeeper.* 


A. Control of Work 


Now let us consider the control of the work and the control over the 
premises. The most important test in determining whether a person em- 
ployed does certain work as an independent contractor, or an employee, 
is the control over the work which is reserved by the employer, or owner, 
or general contractor. The phrase “‘independent contractor” is meaningful, 
for whether one is an independent contractor depends to a very great 
extent upon how independent he is in performing the work. Broadly 
stated, if the contractor is, in fact, under the control of the employer, he is 
an employee or servant, but, if the contractor is not under such control, he 
is an independent contractor.® 

It is not the fact of actual interference or exercise of control that is 
the test, but it is the existence of the right or authority to interfere or con- 
trol that renders one a servant rather than an independent contractor.® 


For instance, it has been held that although an employment contract of 
a traveling saleman for a plumbing supply house contained a provision that 
the details of the work were under the company’s direction, nevertheless, 
such salesman was not an employee, but was, in fact, an independent con- 
tractor because the company actually exercised no control over the sales- 


*Flickenger v. Industrial Commission, 181 Cal. 425, 194 P. 851, 19 A.L.R. 1150 
(1912); Carleton v. Foundry & Machine Products Co., 199 Mich. 148, 165 N.W. 816, 
19 A.L.R. 1141 (1917). 

“Anno. 55 A.L.R. 292; 75 A.L.R. 726. King v. Southwestern Greyhound Lines, 
Ins., 169 F. 2d 497 (C.C.A. 10th, 1948). 

®Anno. 61 A.L.R. 223; 75 A.L.R. 726. Hayes v. Elon College, 224 NC. 11, 29 
S.E. 2d 137 (1944). 

® Medley v. Trenton Investment Co., 205 Wis. 30, 236 N.W. 713 (1931). 

7Sprecher v. Roberts, 212 Wis. 69, 248 N.W. 795 (1933). 

°27 Am. Jur., Ind. Contr., §6, p. 486; Party Cab Co. v. United States, 172 F. 2d 87 
10 A.L.R. 2d 358 (C.A. 7th, 1949); Lind v. Eddy, 232 Iowa 1328, 6 N.W. 2d 427, 
146 A.L.R. 695 (1942); Glynn v. M.F.A. Mutual Ins. Co., 363 Mo. 896, 254 S.W. 
2d 623. 36 A.L.R. 2d 256 (1953). 

*Anno. 19 A.L.R. 240, 75 A.L.R. 725. Baugh v. Rogers, 24 Cal. 2d 200, 148 P. 
2d 633 152 A.L.R. 1043 (1944); Browns, et al v. Soper, 287 Ky. 17, 152 S.W. 2d 
278, 134 A.L.R. 1385 (1941). 
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man’s itinerary, and he was paid only a commission, furnished his own 
car, paid his own expenses, but, of course, his plumbing house determined 
matters of price and sale terms.?° 


B. Control of Premises 


‘The control of the premises is an important factor to be considered 
although it is not the absolute test. As already stated, the relationship 
of the parties is not affected by the employer’s reservation of a right to 
enter the premises for the purpose of seeing that the work is being per- 
formed in accordance with plans and specifications. If the one performing 
the work has control over the premises where the work is being performed, 
this fact tends very strongly to show the existence of an independent 
contractor relationship. 

A leading case illustrates the effect of the retention of control and was 
decided in 1940 in Wisconsin.12 In this case the employee of a sub- 
contractor was injured when he received an electric shock. The injured 
employee was engaged in erecting structural steel for the subcontractor do- 
ing that branch of the work on the job. The accident occurred when a 
metal cable came in contact with an uninsulated power line which served 
the manufacturing facilities of the owner. The owner was made a party 
upon the theory that the owner had preserved the right of control over the 
premises, inasmuch as the uninsulated power line furnished the power for 
the manufacturing operation. The Court held this to be correct and the 
owner was liable under the Safe Place Statute. The Court reasoned that 
the owner could have relocated its high tension wire, or shut off the cur- 
rent during these hoisting operations which were in close proximity to the 
high tension line. —The owner was in constructive control of the premises 
and such owner could not delegate to either the general contractor, or to 
the subcontractor, its duties or obligations to furnish all employees and 
frequenters a safe place as required by the statute, and as is required by 
statute in many jurisdictions. 

There are, of course, many other factors in determining the status of 
an independent contractor. Such factors are the control of workmen; 
furnishing materials and appliances; the measure of compensation and 
sometimes even the nature of the occupation itself. 


C. Supervision of Work 


The mere retention by the owner of the right of inspecting the work 
of an independent contractor as it progresses for the purpose of determining 


Sexauer Mfg. Co. of New York v. Grimm, 217 Wis. 422, 259 N.W. 262 (1935). 
"27 Am. Jur., Ind. Contr., $10, p. 491. Anno. 20 A.L.R. 784, 786. 

2Criswell v. Seaman Body Corporation, 233 Wis. 606, 290 N.W. 177 (1940). 
Anno. 20 A.L.R. 773, 65 A.L.R. 483. 
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whether the work is being completed in accordance with plans and 
specifications does not operate to create the relationship of master and ser- 
vant by the owner and those engaged in the work.** 

As above stated, and to paraphrase Shakespeare’s immortal quotation, 
“To Control or not to Control—that is the Question.” 

If, generally speaking, the presence of the element of control or super- 
vision spells liability, then it should logically follow that the absence of 
control should mean freedom from liability. 

But, although such logical conclusion seems conclusive, it is not so. 
There are areas of non-delegable duties where liability is nevertheless re- 
tained. Such liability is now considered. 


I]. LIABILITY OF GENERAL CONTRACTOR 
PERSISTS IN AREA OF NON-DELEGABLE DUTIES 

The general rule is simple but the exceptions are of greater importance 
than the rule itself. 

Generally, the owner, the employer, or general contractor is not 
liable for the actions or omissions of a subcontractor. When a servant 
acts for the master within the scope of his authority, the master is liable. 
When an independent contractor acts within the scope of his contract, the 
owner, or employer, or general contractor, as the case may be, is not liable 
for the actions or omissions of a subcontractor.® 

In the case of the independent contractor this rule of nonliability is 
based upon the theory that the employer does not possess the power of 
control as to the details of the work, and as a necessary and logical con- 
clusion, such employer should not be liable for injuries resulting from the 
manner in which the details of the work are performed by the independent 
contractor. As a matter of legal reasoning, it might be said that the con- 
tractor performing the work is substituted for the person for whom the 
work is being performed. There is some thinking that the real basis for 
the rule rests in public policy.1® 

Of course, although one may employ an independent contractor to 
do certain parts of the work, nevertheless one cannot escape liability for 
his own negligence, if the injury is not caused by the negligence of the in- 
dependent contractor who is likewise upon the same job, even if the negli- 
gence of the employer concurs with the negligence of the independent con- 
tractor. The employer is not absolved from liability because he has em- 
ployed an independent contractor. Where the employer retains control 


4 Nawrocki v. Cole, 41 Wash. 2d 474, 249 P. 2d 969, 35 A.L.R. 2d 799 (1952). 

%Anno. 19 A.L.R. 248, 65 L.R.A. 624, 33 A.L.R. 2d 91. Law v. Phillips, 
136 W. Va. 761, 68 S.E. 2d 452 (1952); Newman v. Sears Roebuck & Co., 77 N.D. 
466, 43 N.W. 2d 411, 17 A.L.R. 2d 694 (1950); Banks v. Carrell, 241 Iowa 786, 
43 N.W. 2d 142 (1950). 

*% Anno. 18 A.L.R. 808. 
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over the work and interferes therewith, the employer is liable for injuries 
naturally flowing from such control or interference. 

But, there are exceptions to the rule, and the owner, or employer, or 
independent contractor, as the case may be, continues to be liable where he 
has, in law, a non-delegable duty. These areas of liability are next con- 
sidered under three exceptions. 


A. First Exception—Where work itself produces the defect or nuisance 
causing the injury 

A well recognized exception to the general rule is where the perform- 
ance of the contract itself necessarily and naturally results in producing the 
defect or nuisance which causes the injury. A few illustrative examples 
will suffice. 

The digging of holes or excavations, either in the street or on private 
land, creates this type of case. Ordinarily the liability of the general con- 
tractor persists when the hole or excavation is unguarded and injury re- 
sults. The reason for the employer's liability in the so-called nuisance 
cases is that it would be contrary to public policy to absolve from liability 
one who directs the commission of a nuisance where, for instance, the 
owner wanted a building constructed on a city lot and the excavation 
contractor dug a hole fourteen feet deep in the sidewalk, and then left the 
hole unprotected, the owner of the land was liable for the injury suffered 
by the plaintiff when the plaintiff fell into the excavation. Such excava- 
tion constituted a nuisance in law. One cannot leave the job of guarding 
the nuisance to an independent contractor and escape liability to third 
parties. These duties are non-delegable and remain with the employer. 
An excellent note collecting the cases from many jurisdictions has been 
prepared and may be used if one desires to continue his research in this 
exception.1? 

So we conclude that while, ordinarily, a general contractor is not 
liable for the actions of his independent subcontractor, we note the first 
exception is that where the work itself naturally produces a nuisance in 
law, then and in such event, the general contractor has a non-delegable 
duty and liability as to him is retained. 


B. Second Exception—Where work is dangerous unless precautionary 
measures are taken, the general contractor remains liable even if he 
subcontracted the work 

First, we should draw the distinction between work which is inherently 


or, as some cases put it, intrinsically dangerous, and work which will, in 
the ordinary course of events, occasion injuries to others unless certain pre- 


* Anno. 13 A.L.R. 2d 91. 
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cautions are taken. The text writers unsually treat this exception under 
the caption of an injury flowing from the direct or natural result of the 
work. However, it seems clearer to draw the distinction between work 
intrinsically dangerous and work which will occasion injury only if cer- 
tain precautions are omitted. It should be recalled that even if the employer 
contracts with the independent contractor to take the required precautions, 
this, in itself, is not sufficient to absolve the employer from liability.1§ 

Examples are usually found in the cases where lateral or subjacent 
supports are impaired, and where certain types of work are done in factories 
by subcontractors. In many of these cases, the decisions seem to rest on 
so-called safe place statutes which are next discussed herein.!® 


C. Third Exception—Non-delegable duties arise by statute, by common 

law, and sometimes by contract 

This is the exception that is most noteworthy. This exception in- 
volves the duties of the owner of a public building, the duties of the 
owner and general contractor in doing the construction work, and also the 
duties of employers generally to furnish safe places of employment. A 
legal duty is imposed even though one employs an independent contractor 
to perform the actual work.?° 


(1) When Duty Arises by Statute 

As a general rule, if a statute or ordinance requires an owner, general 
contractor, or employer, to perform a certain act, such duties cannot be 
delegated to an independent contractor, and the employer be released from 
liability in case the contractor fails to perform. Liability may arise in 
negligence, but now we limit this discussion to acts or omissions required 
by the statute regardless of negligence. Of course, the violation of the 
statute must be the proximate cause of the resulting injury. 

An interesting case arose early in Wisconsin law when a plaintiff was 
injured by a brick which fell from a fourth story when construction work 
was being done. In that case, Milwaukee had an ordinance requiring that 
where a building abutted a public sidewalk, a roofed passageway had to 
be built over the sidewalk for the protection of the public. Such roofed 
passageway was not built. The court held that because the owner failed 
to compel the roofed passageway to be constructed over the sidewalk, the 
owner was liable and the owner could not delegate that duty to the inde- 
pendent contractor to whom he let that work. So the owner, as well as 
the contractors, were held liable.?4 


*% Anno. 23 A.L.R. 1028. 

27 Am. Jur., Ind. Contr., §38, p. 515. 

*™Anno. 33 A.L.R. 2d 126. Knell v. Morris, 39 Cal. 2d 450, 247 P. 2d 352 
(1952). Anno. 14 A.L.R. 2d 194. 

“Smith v. Milwaukee Builders & Traders Exchange, 91 Wis. 360, 64 N.W. 1041 


(1895). 
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Many states, of course, have so-called safe place statutes which require 
that the place of employment or public building shall be as safe as the 
nature of the same will reasonably permit.” 

These statutes impose a standard of care above and beyond the standard 
of ordinary care known to the common law. The statutory concept is 
incompatible with the common law rules relating to liability when the 
owner of realty has no control over the real property, such as a landlord 
without control over his tenant, and the vendor of realty without control 
over his purchaser. The difficulty in defending the insurance carriers 
upon this type of risk lies in the application of hind-sight to the particular 
fact situation. After an accident has happened, it is usually not difficult for 
a jury to prophesy what precautions should have been taken to prevent the 
happening of the accident in the first place. However, the statutes do not 
give one a second chance. 

A few well chosen examples will suffice to recall this type of non- 
delegable duty, which examples will be fact situations which are tempo- 
rary, which are inherent in construction, which have the element of main- 
tenance, and which contrast the difference between non-performance of 
duties in public buildings and places of employment. 

The plaintiff, a welder, was severely burned when an inflammable 
liquid which a painting contractor was using in the manufacturing plant 
of the plaintiff's employer, became ignited. The painting contractor had 
established a temporary paint shop adjacent to the welding machine where 
the plaintiff worked. The injured man, of course, received compensation 
from his employer. The court held that the defendant painting contractor 
was charged with the duty of keeping the area reasonably safe, although 
the control of the defendant over this area was not exclusive. 

Where a customer in a small shoe shine store went behind the counter 
and fell through a trap door in the floor, the court held that a trap door, 
in itself, does not constitute a structural defect and that the statute ordinar- 
ily does not apply to temporary conditions having no relation to the 
structure of the building or the materials of which it is composed. So 
when the tenant left open the trap door, a temporary condition was created 
and the opening and closing of the trap door was entirely within the 
exclusive control of the tenant. So the tenant alone was held liable for 
the injuries. In this regard, it will be recalled that a landlord, under com- 
mon law, was under no obligation to make repairs or alterations unless the 
landlord’s duties arose by the provisions of a lease. Ordinarily, this com- 
mon law rule is not changed by statute and the statute does not impose a 
duty upon the landlord to make repairs or alterations in premises which 
are structurally safe at the time of leasing. On the other hand, if some 


*Anno. 23 ALR. 989, 119 ALR: S75. 33 ALR. 26 27, t25: 
% Johannsen v. Peter P. Woboril, Inc., 260 Wis. 341, 51 N.W. 2d 53 (1951). 
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statute, ordinance or safety order, requires the performance of certain acts, 
such as the guarding of an opening, then the owner could be held liable 
because of his failure to comply with such statutory rule.** 

An interesting case arose when a plaintiff fell because there was a failure 
to light a part of the building. This light was on the exterior of the 
building and was held to be part of the building, and was, therefore, sub- 
ject to the statute. In this case, the entranceway was recessed and was 
within the building lines. Courts have had great difficulty with sidewalk 
areas. Many courst have held that the sidewalk area is not a part of the 
structure itself. Where a tenant merely failed to turn on an electric light, 
the tenant alone, and not the landlord, was liable for injuries to a customer, 
who fell down the basement stairs on his way to a toilet in this particular 
tavern. The turning on and off of the electric light was a function which 
was to be performed by the tenant. These rules illustrate that a building 
must be structurally safe, and comply with the safety orders of that par- 
ticular state, and then a landlord is relieved from liability for defects 
arising during the tenancy by reason of the tenant neglecting to perform 
such duties.75 

The case involving a place of employment as well as a public building 
arose where an employee of a painting contractor was in the act of painting 
a light pole, twenty-four feet in height, which pole was a part of a gasoline 
filling station. The plaintiff weighed two hundred pounds, the light pole 
was of the telescopic kind and was about twenty-one inches at the base 
but only two inches at the top. The pole broke. The painter fell. The 
court held that there was a distinction between the obligation of an em- 
ployer and the obligation of the owner of a building. The employer's 
duty to furnish a safe place of employment is a broad duty which encom- 
passes more than structure, but includes the devices and personalty installed 
and used in such area. In this case, the filling station was a place of em- 
ployment and the light pole was a place of employment, and the employer 
of the injured employee responded under the Workmen’s Compensation 
Act. Such employee was a “‘frequenter’”’ under the statute as far as the 
owner of the premises was concerned. Such owner was not liable because 
an owner's liability to a frequenter is limited to those cases where the 
owner has actual or constructive notice of a condition which would render 
a building unsafe although such building was structurally safe within the 
meaning of the term as ordinarily used.?¢ 
(2) Non-Delegable Duties Arising by Common Law 

In addition to the positive duties imposed by statute and ordinance, 

*Wannmacher v. Baldauf Corp., 262 Wis. 523, 55 N.W. 2d 895 (1952). 

* Perry v. Labor Temple Ass’n, 264 Wis. 36, 58 N.W. 2d 293 (1953); Kinney v. 


Luebkeman, 214 Wis. 1, 252 N.W. 282 (1934). 
*Williams v. International Oil Company, 267 Wis. 227, 64 N.W. 2d 817 (1954). 
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there are also common law duties wherein the employer retains liability 
even though an independent contractor is bound to perform the work. 
Frequently this duty arises in cases involving the use of highways and 
where there are excavations across sidewalks, or along sidewalks or streets. 
It is ordinarily said that the owner of realty, knowing that these excava- 
tions are to exist in sidewalks, or public streets, or adjacent to public streets, 
owes a duty to the public to maintain sufficient warning, and if such 
warning is not given, the owner is liable, and he cannot escape the liability 
by passing this duty on to another who is his independent contractor. 

Coupled with these cases are the cases involving intrinsically dangerous 
subject matter. These cases relate to work that is dangerous no matter 
how carefully the work is performed. The best examples are the blasting 
cases. 

Two examples will suffice to illustrate the type of cases encompassed 
under this subdivision of the exception. 

In a recent California case, a widow’s husband and two of her children 
died because of asphyxiation caused by a gas heater. The defendant gen- 
eral contractor had prepared the plans and specifications for the house, and 
the heater was installed by the plumbing contractor, and the installation 
was negligent. Apparently, the wrong burner was installed in the heater. 
The house was sold by the original owner to the plaintiff and her husband, 
and the court found no obstacle in this regard relating to privity of con- 
tract. The court held it was the general contractor’s responsibility to 
construct a house equipped with an adequate heating system, and his duty 
in this regard was non-delegable, and he could not negate this liability by 
delegating the work of installing such heating system to an independent 
subcontractor. Our courts have held that gas heaters have an inherent 
capacity for great harm unless they are properly made and properly in- 
stalled, for their defects are usually concealed and carbon monoxide gives 
no warning.?* 

In another interesting case, a dangerous gas was introduced into a 
rented building for the purpose of exterminating bed bugs. One lady was 
asphyxiated by the gas. The owner of the building was sued. The court 
held that, ordinarily, a principal contractor is not liable for the negligence 
of his independent contractor, but here the landlord or owner owed his 
tenants the duty of using reasonable care to protect them from this injury. 
When a dangerous gas was introduced into a rented building, notwith- 
standing that the independent contractor performed the work, the owner 
was liable.*8 
~~ Dow v. Holly Manufacturing Co., 321 P. 2d 736 (Cal. 1958): Hale v. Depaoli, 
33 Cal. 2d 228, 201 P. 2d 1, 13 A.L.R. 2d 183 (1948); MacPherson v. Buick Motor 


Company, 217 N.Y. 382, 111 N.E. 1050 (1916). 
Medley v. Trenton Inv. Co., 205 Wis. 30, 236 N.W. 713, 76 A.L.R. 1220 


(1931). 
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(3) Non-Delegable Duties Arising by Contract 


The last grouping of non-delegable duties might be stated to arise in 
contract. It is generally recognized that an owner, general contractor, or 
employer, who contracts to perform a specific duty can not escape liability 
for the performance of such duty by delegating it to an independent sub- 
contractor. As one example of this type of case, suppose the general con- 
tractor agrees to erect certain barricades or warning signs, and then sub-lets 
the work to another who agrees by contract to erect and maintain all such 
warning signs. In the event the sub-contractor fails to perform in such 
respect, the general contractor is liable. The general contractor’s duty 
arises in contract and he can not delegate it so as to avoid liability to an 
injured party.”® 

CONCLUSION 


In the beginning of this article we asked a simple question. Every 
owner, general contractor and employer knows that injuries to both per- 
sons and property can arise from the doing of the contemplated work. 
Can these risks be avoided simply by contracting with an independent 
contractor to perform the work? 

When an employee acts within the scope of his employment, the 
employer is liable. When an independent contractor acts within the scope 
of his contract, ordinarily such independent contractor solely is liable. But 
such contractor must be an independent contractor. We concluded that 
the more conclusive tests were whether the independent contractor was 
actually in control of the work, or in control of the premises. If he was 
truly independent as to the details of the work, he was in a legal sense an 
independent contractor, regardless of his designation. Interestingly and 
logically, the absence of control should free the employer from liability in 
the event injury resulted from the doing of the work. But, illogically such 
is not the case in the areas where the owner, or general contractor, or em- 
ployer owe an absolute duty. Then the duty is non-delegable and liability 
persists even when the independent contractor relationship is created. 

Such absolute duties are exceptions to the general rule. Such exceptions 
arise when (1) the work produces a nuisance in law, (2) when the work 
requires certain precautionary measures, and (3) when statutes, ordinances, 
or safety rules are applicable, or the device is intrinsically dangerous, or 
one assumes the duties by contract. 

So, if the owner, genera! contractor or employer would protect himself 
against such hazards, he must become aware of their existence. To rely 
on the independent contractor’s assumption of liability because he is the 
one doing the work, is completely safe, except and unless the violation of 
the duty from which liability arises was non-delegable. Then the owner, 
general contractor or employer, having such absolute duty, retains liability. 
This he should know. 


92 Mont. 331, 12 P. 2d 856 (1932); Anno. 33 A.L.R. 2d, §14, p. 35. 
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Non-Delegable Duty 


By WILLIAM C. O’BRIEN * 


Il YOU UNDERTAKE to keep a caged tiger and it 
escapes you are liable for ensuing damage notwithstanding that you may 
have used the highest degree of care. That has been the law for hundreds of 
years. The principle of law appeared to be unimportant, because of the 
relative few who have kept caged tigers. Today we find the courts say- 
ing “‘but the tiger unrestrained is no more dangerous than fire, water, elec- 
tricity, or gas uncontrolled.’’! 

The complexities of modern civilization with its scientific and techno- 
logical advances and myriad activities and products in daily use, many of 
which, like a caged tiger, are likely to cause injury to the unwary unless 
properly manufactured or controlled, has aroused renewed intrest in legal 
principles imposing liability on the manufacturer of the product or pro- 
curer of the activity to remote and unknown persons for injuries resulting 
from use of the product or doing of the activity. It can safely be said that 
with our marketing practices of today where many middlemen as independ- 
ent contractors intervene between the producer and ultimate consumer it 
would be manifestly unjust to limit the liability of the manufacturer or 
procurer to those in privity with him.? 

For years it was asserted as a general rule that manufacturers were not 
liable to persons with whom they had no contractual relations for personal 
injuries resulting from the negligent manufacture of a product except 
where the product by its nature was normally destructive, such as poisons, 
contaminated foods, weapons, explosives and the like.? However, a manu- 
facturer, who places in trade and commerce a manufactured article which is 
not inherently dangerous to life or limb but which may become so if negli- 
gently manufactured, is now considered liable to remote and unknown 
persons who sustain injury by reason of its negligent manufacture.* In 
Macpherson v. Buick Motor Co.® the New York court, in holding the 
defendant liable for injury to the plaintiff resulting from the collapse of 


* Member of O’Brien, Burnell & Puckett, Aurora, Illinois. 

* Vaughn v. Miller Brothers “101” Ranch Wild West Show, 109 W. Va. 170, 153 
S.E. 289 (1930). 

* Beadies v. Servel Inc., 344 Ill. App. 133, 140, 100 N.E. 2d 405 (1951); 14 
Minn. L. Rev. 306, 308; 13 Tex. L. Rev. 511, 519-520. 

® Rotche v. Buick Motor Co., 358 Ill. 507, 513, 193 N.E. 529 (1934). 

“ Wintersteen v. National Cooperage Co., 361 Ill. 95, 103, 197 N.E. 578 (1935). 

°217 N. Y. 382, 111 N.E. 1050, LRA 1916F 696 (1916). 
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a defective wooden wheel on an automobile manufactured by defendant 

and sold to a retail dealer who in turn resold it to the plaintiff, said: 
“Tf the nature of a thing is such that it is reasonably certain to place 
life and limb in peril when negligently made, it is then a thing of 
danger. Its nature gives warning of the consequences to be expected. 
If to the element of danger there is added knowledge that the thing 
will be used by persons other than the purchaser and used without 
new tests, then irrespective of contract the manufacturer of this thing 
of danger is under a duty to make it carefully.” 


In New York a manufacturer of an automobile has been held liable for 
injuries to a second hand purchaser resulting from the use of defective ma- 
terials in the manufacture of the automobile.®. In Illinois pleadings have 
been held to state a cause of action against a manufacturer of a gas refrigera- 
tor for injuries to a second hand purchaser who was overcome by gas 
which escaped as a result of carbon deposits collecting on the gas burner 
allegedly resulting from its defective manufacture. In Missouri the courts 
have recognized potential liability of a manufacturer of a refrigerator for 
injuries to a serviceman and of a manufacturer of a gas heater for death of 
a consumer allegedly resulting for negligent manufacture of the refrigerator 
and gas heater.* Other courts have considered manufacturers of many 
other products liable to remote purchasers for injuries resulting from the 
manufacturer’s negligence in the manufacture of the product. 

Liability of the manufacturer to remote purchasers should not depend 
upon whether the product is considered inherently dangerous if properly 
manufactured but whether the product is likely to cause injuries to others 
when put to its intended use in its defective condition. Justice has mis- 
carried many times in the metaphysics of whether or not a product is in- 
herently dangerous. Danger is a relative term and cannot be inferred from 
an injury resluting from the use of a product under unusual circumstances. 
Likewise, danger is not limited to an absolute probability that injury will 
result under all circumstances. A dangerous product may be used a great 
many times without causing harm.® If a manufacturer should reasonably 
forsee injury to remote and unknown persons as the natural and probable 
consequence of the use of a product in a defective condition because of negli- 
gent manufacture the manufacturer ought to be held liable for injuries re- 
sulting from use of the product. The Restatement of Torts eliminates 
the word dangerous in formulating its rule: 


“A manufacturer who fails to exercise reasonable care in the manu- 
facture of a chattel which, unless carefully made he should recognize 


® Quackenbush v. Ford Motor Co., 167 App. Div. 433, 153 N. Y. 131 (1915). 

* Toyer v. York Ice Machinery Corp., 342 Mo. 912, 119 S.W. 2d 240 (1938); 
Willey v. Fyrogas Co., 363 Mo. 406, 251 S.W. 635 (1952). 

* supra, notes 2 and 7. 
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as involving an unreasonable risk of causing substantial bodily harm 
to those who lawfully use it for a purpose for which it is manu- 
factured and to those whom the supplier should expect to be in the 
vicinity of its probable use is subject to liability for bodily harm 
caused to them by its lawful use in a manner and for a purpose for 
which it is manufactured.’”® 


Correlative to the liability imposed on the manufacturer of a product 
for injury resulting to remote and unknown third persons because of the 
negligent manufacture of a product is liability imposed on the manufac- 
turer of a product for injury resulting to third persons because of the negli- 
gence of middlemen employed as independent contractors to market the 
product. This liability is imposed on the manufacturer by what is called 
a non-delegable duty. Essentially a non-delegable duty is an absolute 
duty to do or not to do certain thangs, the performance of which cannot 
be entrusted to middlemen as independent contractors so as to relieve the 
manufacturer charged with the duty from liability for the failure of the 
middlemen employed as independent contractor to perform the duty. 
Wherever there is a non-delegable duty the negligence of the middleman 
employed as independent contractor is imputed to and deemed to be the 
negligence of the manufacturer employing him. A non-delegable duty is 
defined in two early English cases as follows: 


“A person causing something to be done the: doing of which casts 
upon him a duty, cannot escape from the responsibility attaching to 
him of seeing that duty performed, by delegating it to a contractor. 
He may bargain with the contractor that he shall perform the duty 
and stipulate for an indemnity from him if it is not performed, but 
he cannot thereby relieve himself from liability to those injured by 
the failure to perform it.’’® 

“A man who orders a work to be executed, from which, in the 
natural course of things, injurious consequences to his neighbor must 
be expected to arise, unless means are adopted by which such conse- 
quences may be prevented, is bound to see to the doing of that which 
is necessary to prevent the mischief, and cannot relieve himself of his 
responsibility by employing someone else—whether it be the con- 
tractor employed to do the work from which the danger arises, or 
some independent person—to do what is necessary to prevent the act 
he has ordered to be done from becoming wrongful. There is an 
obvious difference between committing work to a contractor to be 
executed, from which, if properly done, no injurious consequences 
can arise, and handing over to him work to be done from which mis- 
chievous consequences will arise unless preventive measures are 
adopted. While it may be just to hold the party authorizing the 
work in the former case exempt from liability for injury result- 


® Restatement of Torts, Par. 395. 
*” Dalton v. Angus, L.R. 6 App. Cas. 829, 10 Eng. Rul. Cas 98 (1881). 
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ing from negligence which he had no reason to anticipate, there is, 
on the other hand good ground for holding him liable for injury 
caused by an act certain to be attended with injurious consequences, 
if such consequences are not in fact prevented, no matter through 
whose default the omission to take the necessary measures for such 
prevention may arise.’’1 


Similar language is found in many decisions of various states.1* There 
are many situations in which non-delegable duties are present. This 
article is not intended to be exhaustive. The writer merely directs your 
attention to certain situations where there may be a non-delegable duty, 
that is, duties pertaining to franchises, duties pertaining to the use of 
premises, duties pertaining to the relationship between parties, duties per- 
taining to the use of highways, duties imposed by law, duties imposing 
absolute liability, duties to desist, duties pertaining to inherently dangerous 
products or activities, duties pertaining to products or activities likely to 
cause injuries to third persons unless properly used or controlled, duties 
pertaining to the use of precautions. 


At times an attempt is made to distinguish between products and activi- 
ties which are likely to cause injury unless properly used and controlled or 
products and activities which are inherently dangerous even though prop- 
erly used and controlled. The writer sees no need to distinguish between 
the two, because absolute liability is seldom imposed in either case and in 
both cases the manufacturer of the product or procurer of the activity is 
deemed to have a non-delegable duty to exercise reasonable care by doing 
that which is necessary to prevent injury to others resulting from the pro- 
duct or activity, notwithstanding he employs an independent contractor 
to perform the duty for him. In other words, where a product or activity 
is likely to cause injury to third persons unless ordinary care is exercised 
and necessary precautions taken, the manufacturer of the product or pro- 
curer of the activity is bound to see that care is exercised and necessary pre- 
cautions taken to prevent the injury, and cannot relieve himself of his 
responsibility to do that which is necessary by employing an independent 
contractor to do that from which the danger arises.1* Where there is a 
non-delegable duty the negligence of the independent contractor is im- 
puted to and deemed to be the negligence of the party employing him. 


In a case recently tried by the writer a manufacturer or producer of 


™ Bower v. Peate, L. R. 1 Q.B. Div. (Eng.) 321 (1876). 
* Norwalk Gas Light Co. v. Norwalk, 63 Conn. 495, 28 Atl. 32 (1893); Robin- 
son v. Webb, 11 Bush (Ky.) 464 (1875); Brady v. Jay, 111 La. 1071, 36 So. 132 
(1904); Thomas v. Hammer Lumber Co., 153 N.C. 351, 69 S.E. 275 (1910); 
Ray v. Jones % A. Co., 92 Minn. 100, 99 N.W. 782 (1904); Davis v. Wenatchee, 
86 Wash. 20, 149 Pac. 337 (1915); Nemet v. Kenosha, 169 Wis. 379, 172 N.W. 
711 (1919). 

39 C. J., Master and Servant, § 1540, p. 1331. 
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liquid propane gas was found liable for injuries to the plaintiff resulting 
from an explosion of the gas. A distributor of the gas had connected a 
cylinder of the gas to a salamander without using an automatic safety shut 
off device. The flame went out and the gas which escaped into the base- 
ment exploded when plaintiff attempted to relight the salamander. If 
an automatic safety shut off device had been used, the gas could not have 
escaped and the explosion would not have occurred. The manufacturer 
depended on the theory, among others, that the distributor was an inde- 
pendent contractor so that the manufacturer was not liable for the dis- 
tributor’s failure to use an automatic safety shut-off device. The court 
said: 
“This brings us to the question of whether or not defendant Skelly 
had a nondelegable duty to see that an automatic safety shut-off de- 
vice was used to connect the cylinder of ‘Skelgas’ to the Chinook 
Wind salamander space heater in this case. * * * 
‘A very important exception to the general rule exempting the con- 
tractee from liability for injuries caused by the negligence of an inde- 
pendent contractor or his servants is that where the work is dangerous 
of itself, or as often termed as ‘inherently’ or ‘intrinsically’ dangerous, 
unless proper precautions are taken, liability cannot be evaded by 
employing an independent contractor to do it.’ 
Defendant Skelly as manufacturer or producer of a dangerous com- 
modity is liable for injuries due to its negligence caused by such 
commodity to those persons whom defendant Skelly should expect 
to use the commodity, notwithstanding Skelly may have employed 
some middle man, either as agent or independent contractor, to mar- 
ket the commodity.’’!4 
In Wisconsin the owner of a combination business and apartment 
building was held liable for the death of a tenant resulting from the use 
of hydrocyanic gas by an independent contractor employed to exterminate 
bedbugs.?® 
In Arizona an owner of land was held liable for the death of seventy- 
five colonies of bees resulting from spraying of an insecticide by an inde- 
pendent contractor.1® The court, replying to defendant’s contention that 
the dusting company was an independent contractor and that therefore 
defendant was not liable, said: 
“One of such exceptions is that the law will not allow one who has 
a piece of work to be done that is necessarily or inherently dangerous 
to escape liability to persons or property negligently injured in its 
performance by another to whom he has contracted such work. This 
is especially true where the agency or means employed to do the work, 
if not confined and carefully guarded is liable to invade adjacent prop- 


* Hulke v. International Mfg. Co., 14 Ill. App. 2d 5, 142 N.E. 2d 717 (1957). 
%® Medley v. Trenton Investment Co., 205 Wis. 30, 236 N.W. 713 (1931). 
1° §. A. Gerrard Co. v. Fricker, 42 Ariz. 503, 27 P. 2d 678 (1933). 
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erty or the property of others, and destroy or damage it. The defend- 
ant was within its legal rights in depositing the insecticide on its 
lettuce field for the purpose of ridding it of the worms with which it 
was infested and it could do this work itself or it could contract it, 
but, because of the very likelihood of the poisonous dust or spray 
spreading to adjoining or nearby premises and damaging or destroy- 
ing valuable property thereon, it could not delegate this work to an 
independent contractor and thus avoid liability.” 


In Arkansas the manufacturer of 2-4-D spray material was held liable 
for injuries to plaintiff’s cotton crop three quarters of a mile distant from 
a rice field dusted by an airplane operated by an independent contractor.!* 
The court said: 

“We do not think the chemical company excused itself from liability 
from the mere showing that it was unaware of the peculiar carrying 
quality of the dust it was selling. Ordinary care required that it 
should know in view of the dangerous nature of the product it was 
selling, and it was charged with the knowledge which tests would 
have revealed.” 

Liability has been imposed on the theory of a non-delegable duty of 
the employer of an independent contractor in regard to the setting of a fire 
which in the natural course of events would produce injury unless certain 
precautions were taken.1® In Kansas it was held that the work of burning 
a fire guard along a railroad right-of-way was of a character from which in 
the natural course of things injurious consequences to others might be ex- 
pected to result unless means were adopted to prevent such consequences and 
defendant railroad had a non-delegable duty to see that measures were 
taken to prevent such injury and could not avoid the obligation by letting 
the work to an independent contractor. In Indiana liability was imposed 
on a defendant for the negligence of an independent contractor who had 
been employed to burn certain brush and rubbish for injuries caused by 
the spread of the fire on the theory that the negligence of the contractor 
which resulted in the injury that “flowed directly from the acts which 
the contractor agreed to do and was by the employer authorized to do and 
was the natural and probable consequence of the performance of the work 
in the manner and time agreed upon.’’!® 


In New York defendant hotel was held liable for negligence of an in- 
dependent contractor resulting in injury to plaintiff pedestrian who slipped 
upon a rubber mat placed on the sidewalk in front of the hotel by an in- 


* Chapman Chemical Co. v. Taylor, 215 Ark. 630, 222 S.W. 2d 820 (1949). 

** Cameron v. Oberlind, 19 Ind. App. 142, 48 N.E. 386 (1897); St. Louis and 
S. F. R. Co. v. Madden, 77 Kan. 80, 83 P. 586 (1908); Englis v. Millersburg Driving 
Association, 169 Mich. 311, 136 N.W. 443 (1912); Carlton County Farmers Mut. 
F. Ins. Co. v. Foley Brothers, 117 Minn. 59, 134 N.W. 309 (1912). 

* Cameron v. Oberlind, 19 Ind. App. 142, 48 N.L. 386, 387 (1897). 


[ 88 ] 





dependent contractor who was employed to clean the mat.”° The trial 
court instructed the jury that ordinarily one who employs an independent 
contractor is not liable for his negligence but that an exception exists where 
the work involves the creation of a dangerous situation, and it reasonably 
should have been anticipated that such a situation would result from the 
work. The Appellate Court said: 

“Whether danger is inherent in the work contracted for and should be 

reasonably anticipated is a question dependent on the facts of each 

case. 

In Michigan defendant land owner was held liable for the collapse of 
a water tank caused by weakened supports resulting from their being struck 
with ice blocks while independent contractors were removing ice from the 
water tank.*1 Although there was eveidence of negligence of the defendant 
in allowing the ice to accumulate the court discussed the question of non- 
delegable duty of defendant and said: 

“While it acted with commendable promptness, and let the contract to 
men recommended by responsible persons, this was not in itself a full 
performance of the duty. It continued to exist until the danger was 
removed, and the work of removal could not be delegated to another 
in a manner to relieve defendant of liability for negligence of that 
other in its performance. * * * One who is personally bound to per- 
form a duty cannot relieve himself from the burden of such obligation 
by any contract which he may make for its performance by another 
person. Therefore, the fact that he may have used the utmost care in 
selecting an agent to perform this duty, or that he has entered into 
a contract with any person by which the latter undertakes to perform 
the duty, is no excuse to the person upon whom the obligation origi- 
nally rested, in case of failure of performance. His obligation is to do 
the thing, not merely to employ another to do it. 

In California defendant contractor was held liable for the death of a 
father and two children from carbon monoxide gas poisoning resulting 
from the negligence of an independent plumbing subcontractor who in- 
stalled the wrong burner for a secondary heat exchanger on a gas furnace. 
The court held that the general contractor had a non-delegable duty to 
construct a house equipped with an adequate heating system and he could 
not avoid his responsibility by employing someone else to do the work. 
In view of the general contractor’s non-delegable duty, it was immaterial 
whether the plumbing contractor had the status of agent and servant or 
independent contractor.” 

If you manufacture a product or engage in an undertaking which in- 
dicates danger, and you intend employing an independent contractor, 
check your insurance carefully. 


” Wright v. Tudor City Twelfth Unit Inc., 276 N.Y. 303, 12 N.E. 2d 307 (1938). 
2 VanDam v. Doty-Salisbury Co., 218 Mich. 32, 187 N.W. 285 (1922). 
2 Dow v. Holly Manufacturing Co., 321 P. 2d 736 (Cal. 1958). 
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Do Standard Fire Policy Provisions 
Apply to a Muluple Peril Policy ? 


By SIDNEY N. ZIPSER * 


: ANNOUNCEMENT by the industry-wide Com- 
mittee on Multiple Line operations on December 17, 1957 that, among 
other areas, it would explore ‘‘Possible development of new type policy 
forms’ and “Any other matters which may be incidental or collateral’’ 
thereto, focuses attention on a basic question concerning multiple line 
policies which include in their coverage the risk of loss by fire. Multiple 
peril underwriting poses this question: Where insurance against loss by 
fire is included with insurance against other risks, is the insured deprived 
of the protection of statutory provisions applicable to fire insurance? 

Hitherto unlitigated in the State of New York is the subject of a 
far-reaching decision on April 21, 1958 of the Appellate Division of the 
State of New York, Second Department, in the case of Woods-Patchogue 
Corp. v. Franklin Nat’!. Insurance Co.1 This case was an action to recover 
for a fire loss on the premises of a retail jeweler insured under an All-Risk 
Jeweler’s Block Policy. (For the purposes of the Appellate Court deci- 
sion, and this article, the prefix ‘‘Jewelers’’ is merely incidental; the basic 
issues applying equally to the entire class of “‘All-Risk,’’ “‘Block’’ or 
‘““Package’’ policies, as they are varyingly termed, which on a uniform 
basis, almost nationwide, are available for almost every type of merchant. ) 

Suit was instituted upon the policy by the insured to recover for a 
fire loss to plaintiff’s premises resulting from a fire discovered in the early 
morning hours and which spread to the insured’s premises several hours 
later. The insurer asserted as defenses alleged breaches of warranty and 
misrepresentations by the insured relating to the following: (1) the pro- 
portion by value of the insured property in the premises which would be 
kept in safes and vaults while the premises were closed for business; 
(2) the exact values of the insured’s last two inventories; (3) the maxi- 
mum amount of the insured’s stock during the twelve months preceding 
the date of the proposal; and (4) the estimated average daily amount of 
other people’s property in the insured custody or control during the 
twelve months preceding execution of the proposal for the policy. 


* Member of Zipser &% Levitt, New York, N. Y. 
7173 N.Y.S. 2d 859 (Adv. June 10, 1958). 
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The Woods case demonstrates that these breaches of warranty and 
misrepresentations are without legal significance with reference to the fire 
coverage afforded by a block policy since they are not among the per- 
missible warranties and representations specified in the Standard Fire 
Insurance Policy required by Section 168 of the Insurance Law of the 
State of New York. A mere perusal of the proposal indicates that the 
warranties and representations apply to burglary and larceny—-NOT TO 
FIRE. 


In determining the applicability of Section 168 to the policy, it must 
be examined for ground upon which the validity of the policy can be 
saved by inferring that the parties did not intend to violate the statute 
by making the warranties and representations applicable to fire coverage. 
The proposal indicates that the fire risk was regarded as being so inde- 
pendent of the other risks as to contemplate application of the provisions 
of the standard fire policy law, for the proposal reads: 

“11. BAsic POLICY OPTIONAL COVERAGES: a. Do you wish to 
exclude fire and lightning on property at premises referred to 
in answer to question l-c? No. * * *” 


Intent to deal with fire risks independently is further shown by (1) 
The separate application of fire insurance rates to the risk (the rate is based 
upon the fire and extended coverage rates to which is added a single “‘all 
other perils’’ loading which varies with the class of risk and territory) 
and (2) the non-applicability of the $50.00 deductible clause to fire and 
extended coverage perils. 

The insurer contended that the policy is exempt from the provisions 
of Section 168 of the Insurance Law of the State of New York on the 
theory that it is not a fire insurance policy as to the fire risk. “Two Federal 
courts had already rejected this very premise in Vermes Credit Jewelry v. 
Firemen’s Fund Ins. Co. This case also involved a jeweler’s block policy, 
a fire loss and a breach of warranty that 60% of the value of the property 
on the jeweler’s premises would be kept in a safe while the premises were 
closed for business. The material facts were the same as in the Woods case, 
except that in the latter case the insurer also relied upon the other breaches 
of warranty and misrepresentations, as outlined above. However, the same 
principle of law is applicable to all the warranties and representations. If 
one of the warranties or representations must fall because it is a violation 
of the Standard Fire Insurance Law, then all the illegal warranties and 
representations must fall. The Federal courts in the Vermes case relied 
upon the then existing Minnesota Standard Fire Policy Statute, which was 
almost precisely similar to the New York statute, Section 168. The Cir- 
cuit Court rejected the argument “‘that the policy in question is not sub- 


92 F. Supp. 905 (D.C. Minn. 1950), aff'd, 185 F. 2d 142 (C.C.A. 8th 1950). 
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ject to and limited by the statutory policy requirements of Section 65.01 
(Minnesota Standard Fire Policy Statute) because the instant policy is 
an inland marine insurance policy, not a fire insurance policy’’ in the 
following language: 

““‘Whether a policy of insurance is a fire insurance contract, we 
think, depends not upon what the policy is labeled or how the in- 
surance is classified, but upon the risk or risks which are insured 
against. See Northwestern Nat. Ins. Co. of Milwaukee v. Mortensen, 
230 Wis. 377, 284 N.W. 13, 16-17. It seems safe to say that a 
Minnesota policy insuring a stock of goods at a fixed location against 
loss by fire is, to that extent at least, a fire insurance contract, even 
though it covers other risks and provides broader coverage in some 
respects against a fire loss than does the standard form. * * *” 


Inland marine insurance arose when marine insurance was extended 
so that it might apply to transportation on land. Historically, for inland 
marine insurance to exist, transportation coverage must be involved. No 
statute so limits Section 168 that a policy worded in the form of transpor- 
tation coverage should automatically and completely become inland marine 
insurance and exempt from its coverage with respect even to property 
which is not being transported and is covered without respect to its being 
later involved in transportation. Such a restrictive interpretation of Sec- 
tion 168 would destroy its aim and place a premium on form rather 
than substance. 

The insurer’s position in the Woods case amounted to this: If it 
issues a policy in New York insuring against fire only, warranties and 
representations such as those relied upon by the insurer would be void. But 
if it issues another policy on the same class of property next door, with 
additional coverage of one or more other risks not covered by a Standard 
Fire Policy, such warranties and representations are valid as to the fire risk 
as well as to the other risks despite non-compliance with the statute, Section 
168, relating to fire insurance. 

Is it conceivable that in suits to recover for a fire loss, the insured who 
was protected only against fire would be permitted to recover, while the 
other insured would have been penalized for not insisting upon separate 
policies to cover the separate risks? 

Such an interpretation would show the incorrectness of the position 
that a ‘‘Jeweler’s Block Policy” is beneficially furnished the insured to give 
him a broad all-risk coverage, avoiding the necessity of separate agreements 
and thereby serving his convenience and giving him the same or broader 
coverage, avoiding the necessity of separate agreements and thereby serving 
his convenience and giving him the same or broader coverage by paying one 
premium instead of several. In point of fact the coverage would be 
narrower. 
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If this interpretation of Section 168 of the Insurance Law had been 
adopted, it would have limited far more strictly than the legislature in- 
tended when the statute was enacted. Every floater policy, regardless of 
its extent, would be inland marine insurance not subject in any of its 
parts to statutory policies enunciated by the legislature. The insurer, not 
the legislature, would then become the sole judge of what a policy insuring 
against fire should contain. This result would be contrary to the public 
policy established by Section 168. 

More and more insurance companies are today writing combination 
policies. The 98th Preliminary Report of the New York Superintendent 
of Insurance, page 70, to the 1957 Legislature for the Calendar Year 1956 
reveals that ‘“‘many casualty and surety, and fire and marine insurers ex- 
panded their licenses to include partial or full multiple line operations in 
New York State, since enabling legislation was enacted some years ago. 
Inevitably the expansion of multiple line operations will be accompanied 
by the expansion of combination coverage policies.” 

The time is not far distant, and may well be seen in this generation, 
when an individual will be able to purchase one policy covering all his 
insurance needs—life, health, and disability, home, car, business, etc. As 
that day approaches, as the expansion in the coverage of combined policies 
continues, it becomes increasingly urgent for the insurance industry to 
realize that such combination policies consist of several policies and are 
severable in their nature. Otherwise, insureds would lose the benefit of all 
the provisions of the insurance laws which regulate the form and content 
of many of the policies issued in this state. Certainly it would be absurd 
to deny recovery on the life insurance phase of a combination “‘all-inclu- 
sive” policy because the assured breached warranties and representations 
relating to the use he makes of his vehicle. 

Until and unless the Legislature enacts new regulations covering poli- 
cies in which fire risks are combined with other risks, it is important that 
Section 168 of the Insurance Law, and similar Standard Fire Policy 
statutory provisions in other states, be applied to every policy that insures 
against fire, regardless of other coverage. Otherwise, there would be a res- 
toration of the chaos that compelled the adoption of Section 168. 

No doubt the public convenience is served through ability to secure 
single insurance policies in which multiple risks are covered. But that can 
only be done by respecting statutory regulation of any or all of the various 
risks combined in the policy coverage. 

If an insurance company can so circumvent a statute prescribing a form 
and its contents, then it can circumvent any other statute that regulates, 
taxes or licenses companies writing fire insurance. The mere use of a “‘label’”’ 
in describing the policy is not sufficient to deprive insureds of the protection 
of the statutory provisions applicable to fire insurance. 
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The Texas Doctrine of Liability 
Beyond Policy Limits 


By THOMAS B. WEATHERLY * 


I HAVE BEEN ASKED to give you some comments 
of a practical nature insofar as your day to day work is concerned about the 
application of what has come to be known in Texas as The Stowers doc- 
trine. Actually, this doctrine is merely an adjudicated principle holding 
that the carrier must exercise ordinary care in his dealings with his insured 
insofar as conducting the defense of the case which would include settle- 
ment negotiations. It has been the law of Texas for many years, but was 
first specifically announced by the Commission of Appeals of this State in 
the case of G. A. Stowers Furniture Co. v. American Indemnity Company.' 

In your ordinary dealings, you doubtless receive many threats and you 
are sometimes occasioned a considerable amount of apprehension by loose 
talk insofar as your efforts are concerned to dispose equitably of litigation. 
This talk comes mostly from the attorneys with whom you must attempt 
to settle cases and most of these attorneys mention the doctrine in an effort 
to get their cases settled with you on the basis of an “‘adequate award.” 

I am personally inclined to the view that the doctrine is looked upon 
with too much apprehension by the majority of insurance people engaged 
in claims handling. 

In speaking to you of the Stowers doctrine and its application, the in- 
sinuation is that you are acting in bad faith, for the doctrine has its origin 
in bad faith. The truth of the matter is that few insurance companies are 
ever guilty of any breach of conduct insofar as the high duty owed to the 
insured public. 

In order to demonstrate this, it is common knowledge that the insurance 
industry is an extremely competitive industry. Actually, insofar as its lia- 
bility aspects are concerned, the insurance industry recognized and the courts 
recognize that one issuing an indemnity policy actually owes a high degree 
of care insofar as the insured public is concerned. The insurance industry 
seeks to discharge this obligation and the public expects it. As indicative of 
the good faith of the insurance industry even in these rigorous times, there 
has been a constant trend on the part of insurance companies to enlarge the 
limits of their policies and to dispel the idea entertained by the general public 
that what is given to them in the big print is taken away in the small. In 


* Member of Vinson, Alkins, Weems © Searls, Houston, Texas. Address before the 
Claim Managers of the American General Ins. Co., Houston, April 11, 1958. 
15 S.W. 2d 544 (Tex. Civ. App. 1929). 
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recent years when the insurance industry liability-wise has by and large been 
losing money, we find the insuring industry enlarging the coverage of their 
policies voluntarily and not as the result of any legislative directive in the 
form of family automobile plans and the like. 

If we take this approach to the problem, and I am sure that all of you 
recognize that you are engaged in an industry for the benefit of the public, 
then the Stowers doctrine should have little application and you should not 
be apprehensive of its application in your day to day dealings. That is not 
to say that it is not a real and actual factor to be considered, but when you 
deal with a claim on the basis of what you regard as its true merits, you will 
find that the loose talk put out by the atttorneys representing the injured 
people has little application in your day to day efforts. 

The case of G. A. Stowers Furniture Co. v. American Indemnity Com- 
pany, above cited, is a case of bad facts making bad law. We all know that 
aggravated cases bring about bad decisions from our apppellate courts and I 
am not too sure that this is not a proper approach on the part of our courts. 
For example, in that case, the Furniture Company sued the Indemnity 
Company and among other allegations they alleged that they were required 
to pay off a $14,000 judgment when it could have been settled within the 
policy limits for $4000. They had the usual minimum limits. There was 
evidence in that case, which the Commission of Appeals held admissible, to 
the effect that the insurance company had a standing rule that it would make 
no payment in excess of $2500 where it had minimum limits. The Court 
reached the conclusion that such a policy, regardless of the facts, was con- 
trary to sound underwriting, claims handling and equity, and it is easy to 
see why it promptly held the insurance company liable for the difference 
between the total amount of the judgment and the amount of the offer. 

A great deal has been said about the fact that all that need to be estab- 
lished in Texas in order for the doctrine to apply is ordinary negligence, 
that the doctrine that should apply is a showing of bad faith. I am per- 
sonally inclined to the belief that there is little to be said for the distinction 
between the two. A criterion uniformly applied in Texas, and in other 
jurisdictions relying.upon juries, is that if reasonable minds could differ, 
the question to be decided is one of fact, and given the same facts as to 
whether the actions of the insurance carrier constituted a breach of good 
faith or constituted the failure to exercise ordinary care, you would uni- 
formly and almost invariably run across differences of opinion among or- 
dinary people and hence have issues of fact. Of course, the Stowers doctrine 
in on or both of the above classifications is a rule of general application 
throughout this country.” 

Actually, there is no case in Texas Jurisprudence of which I have per- 
sonal knowledge either before or after the Stowers decision that did not 


*8 Appleman, Insurance Law & Practice, §§4711, et seq. 
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require some showing of bad faith or bad practice. Our courts have said 
that the element of ‘‘good faith’’ was in fact an element of negligence.* 

An insurance company’s feeling is sometimes prejudiced in their ap- 
proach to the matter and one of the positions they take is that they are en- 
titled to rely upon the expert opinion of their claims managers and their 
attorneys. This contention has been overruled. The Appellate Courts 
take the view that if reasonable minds could differ as to whether there was 
either ‘‘negligence’’ or “‘good faith’’ then the question is for the jury to 
determine.* 

Frequently, letters are written on behalf of the injured party to the 
insured and to the insurance company demanding payment within policy 
limits. Sometimes these letters are written as form matters and of course 
they tend to operate in such a manner as to create some friction between the 
insurance company and its insured. In this connection, however, such a 
letter can operate to the prejudice of the claimant and his lawyer. Upon 
recipt of such letters, I think it affords an excellent opportunity for the in- 
surance company to explain carefully and fully to the insured the exact 
nature of responsibility that it has toward him, and at that time, in most 
instances, the insured will give a letter or statement to the effect that he does 
not feel that the case has the value placed upon it by the plaintiff, and that 
he understands the nature of his coverage and the fact that he is entitled to 
employ counsel to represent him on the excess. 

If the doctrine is to come into play in a particular situation, there is no 
better course of action that can be taken than to keep the insured fully and 
carefully advised at all times, preferably in writing, as to his rights, and let 
him express his feelings about the matter. Most insureds will take the view 
that such letters are actually an insult and it is exceptional that you will 
find an insured going along with the plaintiff’s attorney and demanding 
full payment where the facts do not warrant it. 

In brief, in the handling of claims where the doctrine may be applicable, 
it is well to bear in mind that a full disclosure is owing to the insured at all 
times. A great portion of the trouble aside from these demand letters usually 
arises after the case has gotten into litigation and into the hands of the in- 
surance company’s lawyers. When that happens, it is always advisable for 
the lawyer to take over the responsibility of keeping the insured carefully 
posted as to his exposure and as a general rule, I have found it to be good 
practice to have the insured sign a statement of intention to the effect that 
he desires the case tried and does not desire to pay the policy limits. Because 
the company employs reputable and skilled counsel, you will find that few 
lawyers employed by the named insured will go along with demand letters 


*See Highway Insurance Underwriters v. Lufkin, Beaumont Motor Coaches, Inc., 215 
S.W. 2d 904, (Tex. Civ. App. 1948), writ refused. 
“Id. 
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of plaintiff's attorney, but will rely upon the judgment of the insurance 
company lawyer in the face of such letters. 

Attention should be called to the holding of our Supreme Court in the 
case of Universal Automobile Insurance Co. v. Culberson.’ The Court held 
that under an indemnity policy the insured had no cause of action against 
the carrier until he had paid all or some portion of the judgment, and further 
held that the assured could not institute a proceeding against the carrier on 
behalf of the injured party for any amount in excess of the policy limits, 
and similarly the third person had no right to intervene or directly bring a 
suit against the carrier for any amount in excess of the policy limits. This 
holding has been interpreted to mean that the cause of action for a negligent 
failure to settle within the policy limits does not belong to the third person, 
but is the insured’s and arises in favor of the insured only after a payment of 
all or some part of the judgment. 

I am of the personal opinion that some doubt has been imposed upon 
the validity of this holding by the later holding of our Supreme Court in 
such cases as Womack v. Allstate Insurance Company.* There the injured 
party after recovering a judgment sued Allstate Insurance Company. The 
company contended the policy had been cancelled, that hence the injured 
party could not sue. The philosophy of the Supreme Court in line with our 
previous statements to the effect that insurance is in the nature of a public 
trust is reflected by the following language taken from Klein v. Century 
Lloyds? quoted in that opinion as follows: 

““ * * Tt cannot be said that such rights are purely derivative and 
must always be determined as if the insured had paid the judgment 
and was seeking indemnity against the insurance carrier.”’ 


It was held that the injured party had a derivative right in the policy 
and thus could sue the insurance company direct. 

When we view the Stowers doctrine as involving situations only where 
the bad faith of the insurance company is indicated, we find that the applica- 
tion of its principles will be adhered to in other situations as long as the in- 
surance company practices what the public might regard as bad faith. 

It has thus been held, and I think rightfully so, that after judgment and 
on appeal an insurance company which refuses to settle within the limits 
was held to a higher degree of care than before the trial.® 

Then, of course, under no circumstances should any insurance company 
ever indicate by words or conduct that it had some minimum coverage 
where these were not the true facts. Our courts have held that where a 
plaintiff settles a case based upon the express or implied representations of 


5126 Tex. 282, 86 S.W. 2d 727, rehearing denied, 87 S.W. 2d 475 (1935). 
°296 S.W. 2d 233 (1957). 

7154 Tex. 160, 275 S.W. 2d 95 (1955). 

®See Hazelrigg v. American Fidelity & Casualty Co., 241 F. 2d 871 (C.A. 10th 1957). 
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an agent for the insurance company that it had lower limits than it actually 
had, then, and in that event, a direct action will later lie by the injured party 
against the insurance carrier for fraud and for the difference between the 
amount paid and the amount of the actual injury.® 

Some companies follow the procedure of never, under any circumstances, 
revealing policy limits, whether they be minimum or otherwise, and adhere 
to the principle that policy limits have nothing to do with the settlement of 
claims. This is doubtless based upon the theory that some misunderstand- 
ing might very well come about as a result of their agent’s dealings. Other 
companies adhere to the practice of saying nothing about their limits unless 
they are minimum and the injuries are severe. There would appear to be 
nothing fundamentally wrong with either approach as long as the insur- 
ance companies bear in mind that they are carrying out a public trust in 
settling their claims. 

In closing, and by way of demonstrating the vast number of situations 
in which ordinary minds might differ about good faith or negligence, at- 
tention is called to the case of Fort Worth Lloyds v. Haygood.® That case 
is principally noted for its holding that there can be no settlement by and 
between an injured party and a negligent third party that would prejudice 
the rights of the Workmen’s Compensation carrier. However, on page 871, 
it is pointed out that should the subrogated carrier make an unlawful de- 
mand as to amounts, it is adequately protected by the Stowers doctrine. 

In practice, this has some actual application. Let us suppose that a 
workmen’s compensation insurance company has intervened, or is demand- 
ing not only the amount paid out under the Workmen’s Compensation 
Statute within the statutory time for hospitalization and doctors bills, but 
is claiming an additional amount which such insurance company paid either 
as a volunteer or by reason of an added endorsement to pay an additional 
sum over and above the requirements of the Workmen’s Compensation Act. 
In my judgment (and I have used the case for this in the past) the work- 
men’s compensation subrogated insurance carrier is only entitled to those 
sums that it legally pays out as they are required to do by law and no more. 
Should it insist on a greater amount, a workmen’s compensation carrier 
might ultimately be held liable under the Haygood case for a substantial , 
portion of any final judgment rendered favorably to the plaintiff. 

In conclusion, the Stowers case is much talked about, but seldom applied. 
Where an insurance company adopts the philosophy that it is conducting a 
business in which it owes a continuing obligation to the public as well as 
to its insured, the ramifications of the doctrine can ordinarly be ignored. 


°See Pattison v. Highway Insurance Underwriters, 278 S.W. 2d 207 (1955), 292 
S.W. 2d 694 (1956). 
246 S.W. 2d 865 (1952). 
™ On this subject generally, see James Dempsey, Excess Liability, 333 Ins. L. Jour. 
734 (Oct. 1950). 
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Do You Want a Substitute for the 
Jury Trial? 
By JOHN D. CHEEK * 


Ox NOVEMBER 13, 1957, the Supreme Court of 
Oklahoma questioned the insurer’s good faith in the case of American 
F. 6 C. Co. v. Jones.1 The facts disclosed that after all of the evidence was 
submitted to the jury by both parties, plaintiff evaluated the case to be 
worth $15,000 and offered to settle. The jury verdict was $31,000, 
whereupon plaintiff agreed to settle for the policy limit of $25,000, which 
the defendant refused. Thereafter the judgment for $31,000, having 
become final, another jury was called upon to determine the insurer’s lia- 
bility for the excess. Upon appeal, the Court decided the matter against 
the insurer (one dissent) and held: 

“Indemnity insurer may be liable for entire amount of a judgment 
obtained against the insured regardless of any policy limitation, if 
the insured’s handling of the claim, including the failure to accept 
proffered settlement, was done in such a manner as to evidence bad 
faith.” 


On the contrary, the dissenting opinion read, in part: 


“Surely to make an insurance carrier liable in a case of this nature 
something else must be shown than the refusal to accept propositions 
of settlement. If the majority view is to be the law, an insurance carrier 
must accept all such propositions or be liable at his peril for any judg- 
ment regardless of the amount. In my opinion that is not sound law.” 


The court followed the predominant majority rule that 
“The fairest method of balancing the interests is for the insurer to 
treat the claim as if the insurer alone were liable for the entire amount.” 

In negotiating for a fair and reasonable settlement, plaintiff evaluated 
the case at $15,000, then $25,000, and the jury estimated $31,000. 

If the plaintiff missed the evaluation by $16,000, is it to be expected 
the insurer can estimate the jury verdict more accurately? 

When the court divides itself on the issue of whether the insurer, under 
advice of counsel, has exercised its best judgment in deciding to defend, 
settle or appeal, one must agree that the opinion from counsel of extended 
legal experience, trial ability and sound discretion, must be carefully weighed 


* Member of Cheek, Cheek and Cheek, Oklahoma City, Oklahoma. 
1321 P. 2d 685. 
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before being condemned. To denounce his judgment and considered 
opinion to defend or settle is in reality questioning his good faith. To 
conclude bad faith without a full and complete review and consideration 
of all the facts, is in a sense reversing the court’s judgment that counsel is 
qualified to practice. The majority of advocates will agree that it is next 
to impossible and an unfair burden for counsel to accurately evaluate a 
lawsuit: to settle or to suffer the consequences. Lawsuit values today depend 
upon a multitude of factors which were unheard of ten to twenty years ago. 
Even with those uncertainties, the trial judge, counsel, or appellate court 
opinion will overlook the obvious in guiding a client or writing an opinion. 

In a sense we are lambs hesitating to break from the herd or take the 
lead; like charting a course heretofore untraveled. We seek not to lead but 
we are compelled and required to follow the mandates of the highest courts. 
We seek guidance from the court’s opinion whereby better advice may be 
rendered clients and more exacting rules of law developed to chart the 
course of the trial of future lawsuits. Without this charted course there 
can be no stare decisis, no certainty and no confidence upon which litigants 
will rest their cases in the future, either to counsel or to court. Verdicts at 
the hands of lay jurors are not always just and they are not schooled to 
correct injustice or to recognize the strength or weakness of cases, conse- 
quently the error must be corrected by the court where obvious examples 
of their inability to follow instructions and involuntary sympathies and 
prejudices are evidenced by an excessive verdict. These factors are weak- 
nesses and strength to be reviewed, tempered and equalized before justice 
is balanced. 

Insurers will gauge premiums by losses and verdicts, regulations per- 
mitting, and there should be an attitude of thankfulness that a defendant is 
financially responsible with insurance. On the contrary, there is a disposi- 
tion in some quarters to demand the policy limit, to hope the jury will fix 
the amount in excess and that the Supreme Court will hold the insurer’s 
decision to try the case and arrive at a fair and just amount by verdict was 
a fatal mistake. In the event of an excessive judgment, counsel and client 
alike stand appalled, fearing that the court will materially differ in its opin- 
ion as to evaluation. 

Whether counsel be for the plaintiff or defendant, his opinion should be 
praised for his defiance of the trend to excessive verdicts. No one pays the 
verdicts or judgments other than the insureds around the world. They are 
like the taxpayer who is responsible for the waste and folly within the 
structure of the Government. Likewise, the courts and its officers are re- 
sponsible to the people, insureds and insurers alike for fair and reasonable 
verdicts and judgments. All concerned should accept this responsibility of 
a fair and reasonable jury trial in preference to substituted methods of 
justice. 
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The latest proposed method comes from the American Bar Foundation 
to permit the jury to decide liability losses of present and future earning 
power; a Board to diagnose the injured party, to specify future treatment 
and make a prognosis, after which the court would make a monetary evalua- 
tion by computing the loss of earnings, present and future medical expense, 
pain and suffering (ten times the cost of the medical and hospital expenses) 
and for disfigurement under a schedule set up by the Board. 

In my opinion, all concerned should meet their respective responsibility 
and bring about results which would deter “‘substitute methods” of arriving 
at the Judgment of the Court. Jury trials are on trial. When the public 
and the courts are taught to realize what is happening as a result of excessive 
verdicts in damage suits, a remedy will be found. If the present system can- 
not be improved, then a substitute for the jury system will follow. 


Want to Bind Your Quarterly 7 


Now you can preserve your Federation Quarterlies in handsome 
titled blue binders. A binder for each volume costs only $2.25. Just 
tear out the convenient order blank inserted at the back of this issue 


and mail to our secretary, Bob Luce. 
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